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At first view, it may seem presumption iu me to appear 
before the public — especially the law-reading public — as the 
Editor and Publisher of a Law Journal ; but when I state the 
circumstances which have led me to the publication of this 
pamphlet and such others as may follow, I trust it will not 
appear that I have taken a step unwarranted by existing cir- 
cumstances. 

Having during the past year retired for a short time from 
the general practice of law, and thereby having some leisure, 
at the last term of the District Court in Cuyahoga county, I 
was requested by the proprietors of the Cleveland Herald to 
furnish for their paper a synopsis of the proceedings of the 
District Court, then in session, to which I assented. At first, 
I furnished brief statements of the more important questions 
discussed and decided. But finding that I could not do full 
justice to the Court, or questions discussed and decided, unless 
I gave a more extended statement, I concluded in all cases of 
importance to report the facts and points raised, with the sub- 
stance of the opinion or charge of the Court, thereby making 
the case ^^ nore value to the public, and especially to the legal 
profession. 

These Reports were submitted to the Judges who gave the 
opinions, and by them approved before they were published. 
It was natural, that under these circumstances, the Reports 
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should possess something of interest, and carry with them some 
wght and authority ; and such was the effect. 

Since the publication, it being understood that I had pre- 
served the Reports, I have very frequently been applied to by 
members of the legal profession for the use of them, and very 
many have expressed a wish that these Reports might be pub- 
lished in pamphlet, so that they might be easily obtained and 
preserved in a permanent form, especially as many of the ques- 
tions decided were novel and important. I therefore concluded 
to give this and one or two other Numbers to the public, and 
perhaps more, under the name of "The Cleveland Law 
Record.'' 

In the publication, I shall not confine myself to the reports 
of cases in the District Court of Cuyahoga county, but shall 
procure decisions from various other Courts of Ohio, and from 
the U. S. Circuit and District Judges of the State of Ohio, 
and occasionally reports from Courts of other States, when 
they may contain matters of real interest to the legal pro- 
fession. 

Among the subjects in this Number, will be found the 
following : 

Ext^it of the master's authority to bind his vessel or own- 
ers. 

What is a sufficient waiver of demand of payment and 
notice of non-payment by an endorser of a promissory note. 

Gertifioates of deposit and the laws governing them. 

The effect of the wrecking of a vessel, upon a right to 
seize a portion of the machinery and furniture of the vessel, 
saved f^om the wreck, when the vessel as such no longer 
exists. 

Practice ,under the code as to issuing a summons when it 
can not be served, and the necessity of notifying a defendant, 
either actually or constructively, before taking judgment, &c. 

What relation must subsist between the deceased and those 
surviving, in order to entitie an administrator to recover under 
the statute of Ohio allowing compensation, when death has 
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been caused by the wrongful act, neglect, or defisbult of an- 
other. 

What will authorize the reyersal of a decree rendered 
under the practice in Ohio before the code on bill of review. 

By what law is a bond executed in Ohio and to be performed 
in New York, governed ; and though negotiable in Ohio, by 
its laws, what effect will the laws of New York have on its ne- 
gotiability, where it is not negotiable, &c. 

What constitutes a valid marriage by the common law, and 
is such marriage valid in Ohio, &;c. 

What remedy will be afforded in equity, when a parent, be- 
ing old, deeds to a child his farm, and is to be supported by the 
child during life, and the child sells the property and commits 
the keeping of the parent to another, without the parent's con- 
sent. 

Will the vendor's lien attach when the property sold is only 
an equitable interest ? 

What state of things must exist in order to justify the Dis- 
trict Court, on appeal, in assessing a penalty of ten per cent, 
instead of five per cent. ? 

Where a power of attorney is attached to a note to confess 
judgment, &c., can a judgment by virtue of such power be con- 
fessed in favor of any one except the payee of the note ? 

Effect of alteration of a note upon the rights of an endorser, 
where the alteration is by inserting a place of payment without 
the endorser's knowledge or consent, when none before existed 
in the note. 

These are not all the principles decided, but they are suffi- 
cient to indicate the contents of this number. 

I do not expect that this publication will be a paying one, 
but if it shall be found to contain matter useful and interesting 
to the legal profession and in the administration of justice, I 
shall be amply repaid for any time I may have devoted to the 
publication. 
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VI tNTRODUCTioiJ. 

It would be a favorite enterprise with me, could I find the 

time, to permanently establish and publish a law periodical at 

Cleveland, or to assist others in doing the same ; but whatever 
may be done hereafter, I do not propose to attempt it in what 

I now have undertaken, but to publish two or three Numbers ; 
and if I should from time to time accumulate other legal mat- 
ter, the publication of which should seem to be called for, 
then other Numbers]^may follow, though not at any stated 
periods. 

J. P. BISHOP. . 
Cleveland, Auotst, 1856. 
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Reports of Gases decided in this Court, by Judge Eanney, of the 
Supreme Court, and Starkweather, Foote, Fitch and Otis, 
Judges of the Common Pleas. The Reports were submitted 
to and approved by the Judges respectively who delivered the 
Opinions, 



CRAWFORD <k GHAMBERLIN vf. SOHOONER ERIE. 

1. A master of Tesael cannot bj any contract of hia» as anch maater, bind 
the Teasel ao as to make her liable to seizure under the Water Craft Law of 
Ohio, "providing for the collection of claims against steamboats and other 
water craffcyand authorizing proceedings against the same by name/' (8iwan'9 
Staitdei, 185,) when the transaction is not within the line of the master's duty * 

2. It is not within the dutj of the master, in addition to the transporta- 
tion of flour, to go ashore at the point of destination and sell the property aa 
the fiustor of the owner of it. 

3. Honey paid for insurance, on property shipped under snch contract, 
and money advanced to pay for supplies for such craft, are not chargeable to 
tlie yesseL 

This was a claim on a due bill, signed by the master 
of defendant, purporting to be for flour, provision, supplies, 
and repairs furnished on and to defendant. 

It appeared in evidence that the master applied to 

plainti£& to purchase flour, but they would not trust him, 

but would ship some flour, and all above a certain price 

the master might have for carrying the flour. The flour 

amounted to $150, the balance was made up of insurance 

on the flour and a small amount of money advanced for 
supplies. 

The flour was to be taken on defendant and sold by 

the master at the Saut, and he was to account to plaintiffii 
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Crawford <b Chamberlin vs. Schooner Erie. 

at $2,60 per bbl. The j&our was sold at the Saut by the 
master, but the money not paid over. 

Bolton, Kelly & Griswold, for defendant. 

1. Claimed that the due bill was not suflScient to ena- 
ble plaintiffs to recover unless accompanied by proof that 
it was given for such consideration as would make the 
defendant liable under the Water Craft Law, and cited 
20 Ohio R. 68. 

2. That the contract under which the flour was taken 
was one which the master, as such, had no right to make, 
and cited Flanders on 8Jdppvngj 165; 8 Gremleafj 356 ; 2 
Eng. Law and Eq., 337. 

Messrs. Pkektiss, for plaintiff, claimed this case came 
within the rule established in case of the schooner Argyle, 
17 Ohio R. 460. 

The Court, by Rannet, Supreme Judge, held — 
That the flour was transported according to agreement, 
and disposed of according to agreement ; that this case 
did not come within the rule laid down in case of schooner 
Argyle, 17 Ohio R. 460, or case of steamboat Owen, 2 
Ohio State R. 142. 

The first case was stretched to the utmost verge which 
the law allows; that case decides " that a contract by the 
captain to carry goods and collect the price from the 
consignee is binding on the vessel." The money was paid 
in that case to the master, but he failed to pay it over to 
the vessel's owners, or to the owners of the goods ; and 
it was held that the plaintiff could hold the vessel under 
the Water Craft Law for the amount. In the case of 
the Owen, the master delivered the goods and did not 
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C. L. Sejmonr, va. J. FraBciseo, Adm*r, and Jacob Fraaeiaoo. 

collect the purchase* price of the goods. The goods were 
only to be delivered on condition of the charges on the 
goods being paid, they having been delivered without 
such payment, the vessel was held liable for a breach of 
the contract of shipment. 

In the case at bar, the master of the vessel was not 
only to transport the flour to its destination, but was then 
to go on shore and sell the property, as &ctor of the 
plaintiffs. This was not within the line of duty of the 
master, as such, and he could not bind the vessel thereby. 
The insurance and money advanced are not chargeable to 
to the vessel 

Judgment for defendant. 



C. L. SEYMOUR, 

J. FRANCISCO, Adm'r, and JACOB FRANCISCO. 

An endorsement on a note in these words : " Notice oi presentment, de- 
mand and protest waived," is not only a waiver of a demand of payment, 
but of notice of non*payment to the endorser, at the maturity of the note. 

Claim for money by plaintiff on three notes, each for 
$133 33-100, drawn by P. S. Francisco, and endorsed 
by Jacob Francisco. Over endorser's name was written 
" Notice of presentment, demand and protest waived." 
The notes were payable at bank. No demand of pay- 
ment was made, or notice of non-payment given to the 
endorser at the maturity of the notes, nor were the notes 
at the bank when they matured. 

J. C. Gbannis, Att'y for plaintiff, claimed that demand 
of payment and notice of non-payment had been waived 
by the endorser. 



10 DISTRICT COURT, CUYAHOGA COUNTY, 

Buffalo Mutual Insurance Oo. V8. Steamboat America. 



That it was sufficient if the note was at the place 
where payable at the time of maturity, and no demand 
in that case is necessary, and that fact need not be aver- 
red or proved. 

Some other points were also made, but not decided. 

C. Stetson, Att'y for defendant, claimed that there 
was no waiver of demand of payment at the time of the 
maturity of the notes. 

Ranney, Supreme Judge, delivered the opinion of the 
Court, holding that although a mere literal construction 
of the waiver by the endorser, which he had made, 
would not excuse the holder from making a demand, yet, 
taking the whole together, it could not mean any thing 
less than that the endorser waived both demand of pay- 
ment and notice of non-payment of the notes, when they 
should become due ; that the language used is inconsist- 
ent with the view that notice of non-payment merely was 
intended to be waived. 

Judgment for the plaintiff. 



BUFFALO MUTUAL INSURANCE COMPANY, 

V8. 

STEAMBOAT AMERICA. 

An attachment againsl? a steamboat^ under the Water Craft Law of Ohio, 
win be dismiflaed on motion, where artLdes of furniture of a vessel have 
been seized under the attachment, if it appears in evidence that the vessel, 
before the seizure, was wrecked and no lonp^r existed as a water craft. 

This was a motion to dismiss attachment issued under 

the Ohio Water Craft Law. 
Reasons urged in fevor of the motion, were — 
1. That the defendant had been wrecked before the 

attachment was served, and no longer existed as a water 
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Lavrenee Halloran, Adm'r, Ac, vs. CleTeland A AshtalraU R. R. Cki. 

craft ; and the attachment had only been served on cer- 
tain articles of furniture and machinery saved from the 
wreck. 

2. The return of the sheriff' did not show that the 
craft had been seized. 

It was argued by counsel, that the steamboat, before 
issuing the warrant of seizure, had become a total wreck, 
Slid no longer existedasawater craft; and fl»t tiie articles 
seized by the sheriflF had been saved from the wreck, and 
had formerly belonged to the boat. 

Otis, Judge, delivering his opinion, held — 
The only right given to the plaintiff* was under the 
Water Craft Law ; that this law gives no right to proceed 
against a craft by name when it no longer exists for the 
purposes for which it was intended ; that if it had become 
a total wreck, then it was like a deceased individual, no 
longer liable to be seized or sued. Motion to dismiss 
granted. 

For the motion, Spalding and Parsons — against, 
Prentiss, Prentiss, and Newton. 



LAWRENCE HALLORAN, AdminiBtrator of John Halloran, dee'd, 

V9. 

CLEVELAND, PAINESVILLE A ASHTABULA RAILROAD CO. 

1. Under the act of the Legislature of Ohio, allowing compensation in 
cases where death has been caused by the wrongful act, neglect or default of 
another, if there be no widow or next of kin of the deceased, having a legal 
interest in his life, an action cannot be maintained. 

2. The petition must show there is such widow or next of kin of the 
deceased, as had a pecuniary interest in the life destroyed. 

This action was brought by plaintiflF, as administrator 
of John Halloran, deceased, to recover damages of the 
defendants, under the act allowing compensation in cases 
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Lawrence Halloraa, Adm'r, &c., vs. Cleveland A Aahtabula R. R. Co. 

where death has been caused by the wrongful act, neg- 
lect or de&ult of another. The &cts in the case, as es- 
tablished by proof, were, that John Halloran, a boy 
between five and six years of age, was on the railroad 
track of the defendants, in the month of April, 1854, 
and that while on said track, he was run over by the 
passenger train of the defendants, and so injured that he 
died in a few hours thereafter. The petition set forth 
that the next of kin to the deceased was an infant sister, 
which the proof showed at the time of the injury was 
about one year old. 

The circumstances attending the injury were detailed 
in evidence, and thereupon the plaintiff rested his case. 

The defendants then, by their counsel, moved the 
court for a non-suit, on the ground that the relation of 
brother and sister was not such in law as would legally 
create a pecuniary interest in the life of either, and that 
consequently, the death of either, was not to be any pe- 
cuniary loss to the other, nor establish any right to com- 
pensation under the statute. The motion was argued by 
F. T. Backus and J. Adams. 

The Court, Fitch, Judge, in deciding upon the motion, 
held— 

1. That the action, although prosecuted in the name 
of the administrator, must be exclusively for the benefit 
of the widow or next of kin, and if there be no widow 
or next of kin the action cannot be maintained. 

2. That the petition and proof must set forth and show 
that there is such a widow or next of kin to deceased as 
is by law entitied to the compensation sought 

3. That the relation between the deceased and the per^ 
son claiming compensation must be such as to create 
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Lawrence Halloran, Adm'r, Ac,, ««. Clevelmnd A Ashtabula R. R. Oo. 

some pecuniary interest in the life destroyed. The ver- 
dict of the jury is to compensate the widow and next of 
kin for the pecuniary injury resulting to them from the 
death ; and the relation must be such as in law would 
create an obligation to support, or some legal interest 
which during the life-time of the deceased could be en. 
forced. The simple relation of brother and sister does 
not^ of itself, create any such obligation or interest, and 
in the absence of all proof upon that subject the action 
cannot be sustained ; the jury have no damages to esti- 
mate, for there is no one appearing in the case to have 
sustained any pecuniary loss. 

4. That the clause of the statute, prescribing the man- 
ner of distributing the compensation, must be taken in 
connection with the first section, giving the administrator 
the right of action, and that the administrator cannot 
recover unless such a state of fiicts is made to appear, 
by proof or operation of law, as will create such a rela- 
tion in the widow, or next of kin, as to give them a legal 
interest in the life of the deceased, and which, by his 
death would result in pecuniary loss to the party. 

The plaintiff having therefore failed to establish these 
facts must become nonsuit. Plaintiff moved to set aside 
the nonsuit, which, after argument, was overruled. 

J. Adams and W. Abbey, for plaintiff. 

Bishop, Backus & NoblEi for defendant 



\ 



U DISTRICT COURT, CUYAHOGA COUNTY, 

Pratt et al-, v$, Sherman et al. 



PRATT et al., vt, SH£RMAN et al. 
[Erbor.] 

1. In case of foreigi^ attachment under the code, it is not neceasarj to 
issue a summons, where it cannot be personally sensed. 

2. To authorise a judgment, there must be either personal service by 
summons, or proof of notice of publication, before the rendition of judgment* 

This was a case of foreign attachment, where an order 
of attachment was issued from the common pleas, against 
Pratt, et al., in favor of Sherman, et al., for about $200* 
No summons was issued^ and on the 14th day of April, 
1854, the Court rendered judgment in favor of Sherman, 
et al. vs. Pratt, et al. Oct., 1854, Sherman, et al., 
plaintiffs, filed in the court of common* pleas, proof of 
notice of the pendency of the above case, the case hav- 
ing been previously disposed of No action of the Court 
was taken on the proof of notice ; it was merely filed, 
substantiated by afl&davit that the notice had been pub- 
lished the required time previously to the rendition of 
the judgment. There was no appearance in the com- 
mon pleas by defendants. 

The Court per Fitch, Judge, held — 

1. Tha:tit was not requisite to issue a summons in cases * 
like the present one, when an attempt at service would 
be perfectly finiitless, the defendants being beyond the 
jurisdiction of the Court. 

2. That to authorize the rendition of the judgment 
there must be a notice to the defendants by service of a 
summons, or a constructive service, by publication as re- 
quired by the code ; that neither of said modes of pro- 
ceeding had been adopted in this case ; that the notice 
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Cu jahoga Steam Furnace Co. v$, G. F. Lewis. 



filed subsequently to the rendering the judgment, was of 
no avail, as it never had the action of the Court thereon. 
Judgment of the common pleas reversed. 
For plaintiffs, Axtell and Pbentiss — for defendants, 

R. D, NOBLK. 



CUYAHOGA STEAM FURNACE COMPANY v<. G. F. LEWIS. 

1. A certificate of deposit tor $1150, to draw interest it left 30 daju and 
payable on return of the certificate properly endorsed, is a good promissory 
note. 

2. Tlie charter of plaintiff, requiring the funds of the Company to be 
used in the manufiusture of iron, Ac, it could not legally become- possessed 
of such certificate, onless in the course of its legitimate business. 

3. If the plaintiff became possessed of such certificate as endorsee, under 
circumstsnces sufficient to put it on enquiry as to its character in the hands 
of the original holder, then the same defence might be made to it as if in 
the hands of such original holder. 

4. Such also would be the case if the assignor had indemnified the plain- 
tiff. 

5. If demand had been made of payment of the certificate before it was 
received by plaintiff, it must be treated as an over-due note, and be subject 
to such defences, as it would be in the hands of the original holder. 

" BA^fKINa AND Exchange Office of G. F. Lewis, 

Cleveland, March 8, 1863. 

" H. B. Castle has deposited in this office eleven hun- 
dred and fifty dollars to the credit of himself. Interest 
if left thirty days, and payable to his order on return of 
this cirtificate properly endorsed. 

(Signed) G. F. Lewis." 

" (Endorsed) R B. Castle." 

The plaintiff claimed to recover on this certificate, as a 
negotiable promissory note. 

The defence set up was, that it was not a negotiable 
note; that it was issued by a mistake, no consideration ever 
having, in fact, passed between Lewis and Castle for it ; 
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and that the paper was void ; that plaintiff had no right 
to purchase this paper as it did ; that it was chargeable 
with notice of the want of consideration, and that it took 
it as an overdue note. The plaintiflf claimed as a pur- 
chaser for value, without notice of any want of consider- 
ation. It was in evidence on the trial that, on the 14th 
day of March, 1853, Castie called at the office of the 
plaintiff and wished to dispose of the certificate, as he 
wanted to use a portion of the proceeds before banking 
hours. It was in proof that defendant's banking house 
was in Cleveland, and his office open earlier and later 
than the banks in Cleveland; that the Secretary of 
plaintiff gave Castie two or three checks on the Commer- 
cial Bank of Cleveland, and took the certificate ; that he 
did this to accommodate Castie. It was in proof that 
Castie knew of the difficulty about the draft, and that de- 
fendant refused to pay it, and that he disposed of it so as 
to get it in the hands of a purchaser for value, without 
notice of the want of consideration ; that after this was 
discovered by the secretary of plaintiff, (he having called 
and demanded payment of the certificate of Lewis,) the 
secretary called on Castie, and Castle on the secretary 
giving him *his individual note, furnished the secretary 
with funds to use in place of those which the secretary 
had ^ven for the certificate — the plaintiff still retaining 
the certificate, and Castie retaining the private note of the 
secretary. 

Bannby, Supreme Judge, charged the jury as follows : 

1. That the certificate of deposit was a good negotiable 

promissory note, and was to be received by the jury as 

such ; that it was for a sum certain, or capable of being 

rendered oeirtain ; that the provision as to the return of 
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the certificate was nothing more than the law implied, 
and that therefore the objection made by defendant to 
the introduction of the certificate, because not negotiable, 
must be overruled ; that the case of Patterson vs. Poin- 
dexter, 6 Wafts ^' Sargeanty 231, and the case in 4 Law 
Journal, 527, cannot be recognized as law — the contrary 
has been held in the U. S. Supreme Court, 13 Howard^ 
213. 

2. That the plaintiff's chaiter, (the 6th section) was as 
follows : " That the capital stock and funds of said cor- 
poration shall be applied exclusively to the manufacture 
of iron, and other business connected therewith and neces- 
sary thereto, and no portion of said funds shall ever be 
employed in banking purposes." 

That the defendant claimed " that this transaction was 
such as the plaintiff had no right to enter into :" they 
have referred to Angel <• Ames on Corporaiions^ pages 
84, 85, 232, 235 ; 2 atven 078 ; 5 Co^m. 560 ; 8 
OJiio R. 28'6 ; 11 Ohio Reports, 48 ; 2 Kenfs Cam. 299. 
300; that if the purchase of this certificate was not a 
transaction coming within the provisions of the charter of 
plaintiff as above stated, then it was the opinion of the 
Court that the plaintiff had no power to purchase the 
paper, and the transaction was void for want of authority 
given by the charter to plaintiff^ to become a party to 
and purchaser of this paper ; that the only power the 
plaintiff had was given to it by its charter ; that all its 
funds must be applied to the manufacture of iron, &c., 
and all its other business, and the employment of all its 
funds, must be subservient to it ; and that if this was not 
so connected or subservient to it, then the plaintiff had 
no title to this certificate and could not recover. 

2 
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3. That the defendant claimed ^^that the circumstanoes 
under which plaintiff took this paper were suspicious, and 
sufficient to put the secretary on inquiry as to the char- 
acter of the paper before purchasing;" but that this was 
solely a question for the jury. If they were sufficient, 
then the plaintiff took the certificate subject to any de- 
fence which could be made to it in the hands of H. B. 
Castle, and in such case, if the certificate was issued by 
mistake, or without consideration, the plaintiff could not 
recover. 

4. That the same would be the result il^ by any ar- 
rangement, H. B. Castle had indemnified the plaintiff, or 
put it in funds to replace those paid out for the certificate 
in question. 

5. That if a demand had been made of the amount due 
on this certificate, before it went into plaintiff's hands,- it 
was to be treated as an overdue note, and subject to any 
defence that existed to it in the hands of the original 
holder. 

Verdict for defendant. 

For plaintiff — Spalding & Paine; for defendant — 
Bishop, Backus & Noble. 
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LEWIS OURTISS 

HUTOHIKSON, BlJ^f QHAM & CO., and BANK OF CLEVELAND. 

[Bill op Beview.] 

1. A bond executed ia Ohio, negotiable here» if to be performed in 
New York, and is there delivered, is a New York contract. And such 
bond not being negotiable there, will be so regarded i& the courts of 
Ohio. 

2. Such a bond is subject to the same defence in the hands of an assignee 
as it would be in the hands of the original holder. 

3. The courts, in bills of reyiew, are goremed by rules similar to appli- 
cations for new trial, where there has been a yerdict by jury. 

4. Where a claim is set up to recoyer a portion of the amount of such bond 
by the assignee, because notes of the makers have been discounted on the 
credit of the bond, he must show he has a connection with the notes in 
some way, or produce them. It must appear they* are not outstanding in 
the hands of another. 

5. An agent exceeding his authority cannot bind his principal, when the 
person dealing with the agent knows he is exceeding the powers delegated 
to him. 

This is a Bill of Review brought to reverse a decree 
of the Supreme Court, rendered in this County at the 
September Term, 1845. The particulars will appear in 
the opinion of the Court. 

Ranney, Supreme Judge, delivered the opinion of the 
Court, as follows : 

The original decree which this Bill of Review was 
brought to reverse, was rendered upon a bill to foreclose 
a mortgage executed by Hutchinson and Bingham to 
the Tenth Ward Bank, New York city, and the principal 
contest was between the plaintiff and the Bank of Cleve- 
land, a subsequent mortgagee. ; 

This being a bill of review, the case is situated diff* 
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erently from what it would be, if this Court had to ren- 
der the original decree. All that it is our duty to do, is 
to examine and see if there was evidence in the case to 
warrant the decree rendered, without coming to the con- 
clusion whether we should have rendered the same decree 
or not. The rule is much the same in cases of review, as 
in granting new trials when there has been a verdict ren- 
dered by a jury. 

The principal contest is n^w between the plaintifl' and 
the representatives of the Bank of Cleveland. 

We do not deem it necessary to notice all the points 
that have been raised and discussed, but only such as are 
deemed important to a correct decision. 

It appears that in the spring of[ 1839, Hutchinson & 
Co., were engaged in milling, and had no means of prosecu- 
ting their business. The Bank of Cleveland had a mort- 
gage of $20,000 on their mill, and there were judgments 
against them for $10,000 more. One of the firm, with 
one Schuyler, went to New York to raise money, but 
failed of obtaining any from any of the Banks there. But 
an arrangement was made with the Tenth Ward Bank of 
New York, by which in a short time, a loan was to be 
made to them. This was to be done as soon as the Bank 
should get to going and issue its bills. 

The mill property being encumbered by the mortgage 
to the Bank of ClevoLiiid and the $10,000 in judgments, 
Hutchinson returned to Cleveland and procured a release 
from the Bank of Cleveland of its mortage of $20,000, 
and also obtained an advance from said Bank of the 
further sum of $10,000, to relieve the property from these 
judgments, so that it might be mortgaged to the Tenth 
Ward Bank to raise the money to repay the advances of 
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the Bank of Cleveland, a»s well as the amount of the 
mortgage of $20,000. 

On the 10th of April, 1839, Hutchinson & Co. exe- 
cuted a bond in the sum of $35,000 to the Tenth Ward 
Bank, payable in New York, and also executed a mort- 
gage to secure the same, on the property aforesaid. 

Bingham went with this bond and mortgage to New 
York. But Mead, the President of the Tenth Ward 
Bank, said he could not then make the promised loan, 
but if they would take $35,000 in stock, and deliver the 
bond and mortgage as security for the payment of it, 
the Bank would, as a part of the arrangement, discount 
$20,000 in the bills of the Bank, and hold the stock as 
security for the loan. Bingham accepted this proposi- 
tion, brought the stock home, and left it with the Bank 
of Cleveland as security for Hutchinson <fc Co.'s indebt- 
edness to it. 

May 15, 1839, the Bank of Cleveland, becommg 
alarmed as to its security, took another mortgage from 
Hutchinson & Co. to secure their indebtedness. 

The Tenth Ward Bank, May 13, 1839, assigned the 
$35,000 bond and mortgage to one Beers, who afterwards 
assigned it to the plaintiff; the consideration of the trans- 
fer to Beers was, as he claimed, some Alabama Bonds 
furnished by him to the Tenth Ward Bank. The whole 
arrangement with Hutchinson & Co. by the Tenth Ward 
Bank^ was to enable them to raise money to pay their 
debts, and that was known to Mead, the President, to be 
the only reason why Hutchinson & Co. made any arrange- 
ment with them. 

Matters j continued in this manner until September, 
1839, when Hutchinson & Co. sent their notes for 
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$10,000 to Schuyler, to have the Tenth Ward Bank dis- 
count them, and also sent $12,000 of the stock, as security. 

Mead, the President, would not discount the $10,000, 
but said if Schuyler would take $2,500 of the $10,000 
in stock of the Bank, and become a Director, he would 
furnish $7,500, the balance of the $10,000 in the notes 
of the Bank, which were to be put into a miller's hands 
and go to Michigan — Schuyler claiming that he had 
made advances to Hutchinson & Co., and that the money 
was going to him. Schuyler handed the notes of Hutchin- 
son & Co. to Mead, the President, took the $2,500 in 
stock and the $7,500 in notes of the Tenth Ward Bank, 
but instead of sending it to Michigan, it was put into a 
broker's hands in Wall street, and was sent to the Bank 
for redemption ; but the Bank failed to redeem it, and 
was broken down by this presentation. 

The Tenth Ward Bank never had any means of any 
real value, so far as appears by the testimony, except 
this Hutchinson & Co. bond and mortgage. Hutchinson 
& Co. never wished to become stockholders in the Bank, 
except for the purpose of raising money as before men- 
tioned, and this Mead well knew. At the time Hutchin- 
son & Co. delivered the bond and mortgage, which was 
done in New York, Mead represented the Bank in good 
condition— as having a large amount of stock subscribed 
by good and responsible men, and that it would shortly 
go into operation, and be in a most flourishing condition- 
al! of which was utterly false, and the stock was never 
worth anything. 

The question now is, was the Supreme Court justified 
in coming to the conclusion it did ? 

We have no hesitation in sajdng that the Supreme 
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Court was clearly warranted from the evidence in the case, 
in dismissing the original Bill, ^^le whole scheme was 
a fraud on Hutchinson & Co. and the Bank of Cleveland, 
and an attempt by the managers of the Tenth Ward 
Bank to perpetrate a gross swindle upon Hutchinson & 
Co. At the time the Bank of Cleveland took its second 
mortgage, no advance had ever been made to Hutchinson 
& Co., and the stock was utterly valueless. 

But it is claimed that Beers, before the Bank of Cleve- 
land took the second mortgage, became a bona fidfi pur- 
chaser of this bond and mortgage to the Tenth Ward 
Bank, without notice of the fraud of the Bank. 

1. The bond and mortgage were, it is true, executed 
in Ohio, but the bond was to be performed in New York, 
and they were delivered there, and it must be regarded 
as a New York contract, and be governed by the laws of 
New "l^ork. 

2. By the law of Ohio, such a bond would be negotia- 
ble, it being payable to assigns ; but by the New York 
law it is not negotiable, and therefore it was transferred, 
and Beers and the present plaintiff took it, subject to the 
same defence which existed to it in the possession of the 
Tenth Ward Bank, and while it belonged to it. There- 
fore, as the Tenth Ward Bank must have failed, if it had 
brought the suit to foreclose the mortgage to it, so the 
present plaintiff must. 

It is further claimed by the plaintiff that Hutchinson 
& Co. received $7,500 by the discount of notes in Sep- 
tember, 1839, and that to that amount, at least, the plain- 
tiff should recover. 

To this claim there are several objections. — 1. The 
plaintiff does not produce the notes on which this money 
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was advanced, nor show that he has any connection with 
them. For aught that appears, they may now be outr 

standing in the hands of some other person. 

2. These notes were sent by Hutchinson & Co. to 
Schuyler, in New York, as their agent, to be by him pre- 
sented to the Tenth Ward Bank for discount, according 
to a previous arrangement. Schuyler had no authority 
from them to receive $2,500 in stock and $7,500 in 
money, as he did do, and this Mead, the President, well 
knew ; and Hutchinson & Co. never ratified the transac- 
tion by receiving any of the money, or otherwise. This 
being the case, the transaction itself was void, and Hutch- 
inson & Co. were never bound thereby. " An agent who 
exceeds his authority cannot bind his principal, where the 
person dealing with the agent knows he is going beyond 
the power delegated to him." — Stor?/ on Agency^ Sec. 
165^0 174. 

3. It could not be good in any event, as against the 
Bank of Clfeveland, as it took and perfected its last mort- 
gage in May, and this advance on the $10,000 of notes 
was in September afterwards. 

For these reasons, we have no hesitation in saying that 
the Supreme Court was justified in dismissing the original 
Bill, and we therefore must dismiss this Bill of Review. 

FooTE, having been of Counsel, did not sit in this case. 

For plaintiff, H. Foote ; for defendant, F. T. Backus. 
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BACON M. GIBBS. 

[Chanobrt.] 

1. Where B., a fother, deeds hig farm to a married daughter, taking back a 
life lease from the daughter alone, and an agreement for the support of him- 
self and wife dming life, and she commits them to the care of G., who 
abuses them, and she and her husband also deed G. the property, the court 
will restore the property to the father ibr life, and require G. to pay B. the 
difference between the living he did and should haTe famished. 

2. For the time B. was absent from G., he to be allowed such sum, for sup- 
port, to be paid by G., as should be reasonable, and for the future to have 
the use of the farm and such other sum as might afford a reasonable support 
in addition — all of which to be a lien on the &rro. 

Ranney, Supreme Judge, stated the case, and gave the 
opinion, as follows : 

The complainant was an old man in 1836, and now 
very old ; and in 1836 conveyed his farm to his daughter, 
Mrs. Sexton, and took back from her a life lease of the 
property, executed by herself alone, she being a married 
woman. 

The husband of Mrs. Sexton wanted to go West, and 
so leased the property for five years, and then sold it, 
subject to the life lease, to Gibbs, who by a suit in eject- 
ment dispossessed the lessee. Gibbs then put his son in 
possession of the property, and undertook to support the 
complainant and his wife, who by the arrangement with 
Mrs. Sexton, were to have their living or be supported 
for life, as a consideration for the original conveyance 
and the use of the property. 

It is perfectly clear that Gibbs, while he had the care 
of these old people, treated them as he should not ; he 
treated them very badly till 1851, when they were obliged 
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to leave Gibbs, and seek shelter elsewhere, as their lives 
were rendered miserable with him. It is claimed Bacon 
and his wife conducted badly. If they did, it was no ex- 
cuse for the conduct of Gibbs. 

It is clear that the life lease to the complainant being 
signed by her alone, was a nullity, but she had no right 
to transfer the keeping of her parents to third hands, or 
place them in the care of strangers ; it was a breach of 
the contract with the complainant in so doing. 

In cases of this kind we must apply the rule applicable 
with much strictness. 

The usual course in similar cases is to rescind the con- 
tract holding the parties to an account. If we should take 
that course in this case. Sexton's wife after having sold 
the* property and receiving pay for it, might again take 
the property as the heir-at-law of the complainant. 

Instead of that, we will give to the complainant what 
we think he was substantially entitled to under the ar- 
rangement with his 'daughter, Mrs. Sexton : 

1. Restoring the property to the complainant for life. 

2. We shall decree that Gibbs shall pay to complain- 
ant the dijBference between the living he did furnish him 
and his wife, while they resided with young Gibbs, and 
£he living he shmdd have furnished, up to the time Bacon 
left. 

3. Complainant shall be allowed for his annual support 
since he left Gibbs, such a reasonable amount as it was 
right and proper for him to have, under all the circum- 
stances of the case. 

4. The complainant having the land restored to him for 
life, we order that a master shall ascertain what is a rea- 
sonable sum for the complainant's annual support here- 
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after, and we order that from that sum the ammal value 
of the land shall be deducted, and the balance be paid in 
specified installments. 

5. We order that all these several sums be a lien on 
the property in question, and that on a failure to pay 
them according to the decree to be entered in this case, 
then that the premises be sold to pay the same. 

H. D. Clabk for plaintifiT. 

BissELL & Myers for defendants. 



BBEWSTER v«. OLOUGH and others. 
[In Ghavoebt.— Rxsebysd fsox SumaT Covntt.] 

1. A mortgage deliyered for record lias priority oyer a claim by W. under 
an agreemeni for a mortgage, although the mortgagee hnew of W.'s claim 
when he received his mortgage. 

2. Although W.'s claim for a mortgage cannot preyail against the record- 
ed mortgage, yet W.'s demand being for the purchase money of the land 
mortgaged, which was known to the mortgagee when he took his mortgage, 
the mortgage will be postponed to W.'s right^snder his vendor's li^, al- 
though the title which W. held to the land and sold was only an equitable 
one. 

The case was in substance this : Brewster agreed with 
Whittlesey to examine his farm for coal, and if coal was 
found, Whittlesey was to open the pits, and to have one* 
half of the proceeds of the coat taken out, and a deed of 
one-half the farm. Whittlesey proceeded to perform his 
contract, but before completing it, he sold his interest in 
the agreement with Brewster to Clough, who was to pay 
Whittlesey $3,000 in diflferent payments, and was also to 
fiilfill Whittlesey's agreement with Brewster, and was to 
take a deed from Brewster and mortgage the property to 
Whittlesey to secure any balance due him. Brewster 
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advanced to Clough $400 to pay to Whittlesey on his 
agreement^ and $200 to open the pits. Brewster, well 
knowing the agreement between Whittlesey and Clough, 
gave Clough a deed and took a mortgage to himself to 
secure the $600 advanced. Whittlesey afterwards ascer- 
taining thiSj claimed that Brewster's mortage was fraudu- 
lent as to him, but he took a mortgage &om Clough, not 
waiving his right to have the amount due from Clough to 
him first satisfied. 

Ranney, Supreme Judge, delivered the opinion,^ hold- 
ing:— 

1. That as Brewster's claim was an honest demand, 
and his mortgage was recorded before Whittlesey's, it 
must prevail over Whittlesey's ; that the knowledge of 
Brewster of Whittlesey's right to a mortgage from Clough, 
made no difference, the statute giving the priority to the 
mortgage first delivered for record. 

2. The Court further held, that although the mortgage 
of Brewster mustj have priority over Whittlesey's, yet 
Whittlesey had a vendor's lien upon the land for his 
purchase money, unless he was prevented from asserting 
this lien, because his interest in the land sold to Clough 
was only an equitable one. 

3. That the Court could not see why an equitable in- 
terest in land amounting to the whole value of the land, 
should not entitle the vendor to his vendor's lien, the 
same as though he had sold the equitable coupled with 
the legal title. 

Decree enforcing Whittlesey's vendor's lien, as having 
a priority over Brewster's mortgage. 
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ELIZA DUKOAN vs. JAMES DUNCAN and others. 

[Petition for Dower.] 

1. To constitute a valid marriage at common law, all that ia required is 
persons competent to contract and an agreement to take effect immediatelj, 
which need not be folloiwed by cohabitation, or an agreement to take effect 
in future, followed by cohabitation. 

i2. It is not necessary to the validity of such marriage that it be solem- 
nized by an officer or clergyman, &c, 

3. This rule prevails in Ohio and the United States generally. In Eng- 
land it is altered by act of Parliament. 

The husband of the plaintiii' having deceased, she filed 
her petition for dower, which was opposed by James Dun- 
can, defendant, because, as he claimed — 1st, the plaintiff 
was never married to the deceased ; 2d, the deceased had 
another wife living at the time plaintiff claimed to have 
been married to the deceased. 

It appeared in evidence that no marriage had ever in 
fact been solemnized between the plaintiff and Alexander 
Duncan, the deceased, but from 1847 to the time of his 
death, Duncan acknowledged the plaintifl* as his wife — 
she acknowledged him as her husband — they passed as 
husband and wife, cohabited together, and had children. 
It also appeared in evidence that Alexander Duncan .had 
a former wife living in Ireland, but it also appeared that 
she had deceased some six months previous to the death 
of Duncan. There was testimony to show that after the 
death of the former wife, the petitioner reminded the de- 
ceased of his promise to marry her, and he then renewed 
it, and finally died without any ceremony being actually 
performed. The petitioner and deceased having lived to- 
gether as husband and wife from the time of making this 
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last engagement till Alexander Duncan died, it was claim- 
ed by the petitioner's counsel, Messrs. J. Adams and Wm. 
Abbet, that the evidence in the case showed a valid mar- 
riage of the petitioner and the deceased, at common law, 
and that a solemnization of the marriage was not neces- 
sary to render it legal, and that the law of Ohio regulating 
marriages was merely directory, and did not render a 
common law marriage void. They referred to 2nd vol. 
(heenleafa Ev.. sec. 460 ; 2 Sdk, 437 ; 1 Hill, 270; 3 
MarshaU, Ky. i?., 1198; 8 Paige, 574; 9 do., 611; 2 
Kenfs Cm., 86-91 ; 2 N. ff. Rep., 268 ; 1 Gray, 119. 

S. I. Noble, and Axtell & Pbentiss, for defendants, 
claimed that the common law marriage without a solem- 
nization, is contrary to the spirit of the legislation of this 
State, and therefore invalid. 

The Court, per Ranney, Supreme Judge, delivered the 
opinion, as follows : 

We are satisfied that the deceased had a former wife iu 
Ireland, but the proof is just as clear that she was dead 
at least six months before the decease of Duncan. It is 
clear that after the former wife's death the petitioner 
called on the deceased to fulfill his promise to marry her, 
and he then agreed to do so, but died without having any 
marriage ceremony performed. They, however, lived to- 
gether as if married, and passed as husband and wife, and 
acknowledged themselves as such up to Duncan's death. 
Was this a valid marriage by the common law, and^so by 
the laws of Ohio ? for it is to be governed by the law of 
Ohio, if it presents a diflferent rule from the common law, 

A general summary of the law upon this subject, is 
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found in Gremlecf on Evidence^ vol. 2, sec. 460, which 

is as follows: 

^^ Marriage is civil QonixOi^Qi jure gentium, to the validity 
of which the parties able to contract is all that is required 
by natural or public law. If the contract is made per 
verba depersenti; tho' it is not consummated by cohabita- 
tion ; or if made per verba de futuro, and be followed by 
consummation, it amounts to a valid marriage in absence 
of all civil regulations to the contrary. And though in 
most if not all the United States there are statutes regu- 
lating the celebration of the marriage rites, and inflicting 
a penalty on all who disobey the regulations, yet it is 
generally considered that in the absence of any positive 
statute, declaring that all marriages not celebrated in the 
prescribed manner, shall be absolutely void ; or that none 
but certain magistrates or ministers shall solemnize a mar- 
riage — any marriage regularly made according to the 
common law, without observing the statute regulations, 
would still be a valid marriage." 

According to this rule, in order to constitute a valid 
marriage, all that is necessary by the common law, is, 
parties competent to contract, and an agreement to take 
effect immediately, whether, followed by consummation 
or not, or in the fiiture followed by subsequent cohabita- 
tion. In this case we find abundant evidence peit verba 
defuturoy and subsequent cohabitation continuing up to 
the time of Duncan's death, fi:om which to find a valid 
marriage. By the common law then the petitioner was 
the wife of Alexander Duncan. 

Does the law of Ohio alter this ? It is contended that 
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. it does, and that such a marriage is contrary to the spirit 
and policy of our legislation. 

By a comparison of the laws of Obio. with the laws of 
. other States on this subject, it will be found that our laws 
are not materially variant from the laws of otEer States, 
and it is believed that, in nearly if not all the United 
States, a marriage valid at common law is legal ; and the 
prohibitions and penalties apply only .to the officers who 
issue marriage licenses or solemnise marriages, leaving 
the marriage itself valid a,nd binding. We see no reason 
for tlie establishDjient of a different rule in Ohio. 
• In England, by jact of Parliament, a marriage by the 
common law is declared void, unless solemnized by some 
officer or clergyman prescribed by law ; but in the United 
States a diflfereht policy prevails. . . 

This conclusion has been arrived at in part in view of 
the serious consequences that a contrary holding would 

4 

produce. 

; I he Courts have gone this length rather than render , 
criminal the intercourse following these common law mar- 
riages, and render illegitimate the issue of such marriages. 
To do the latter would be to punish the: innocent for the 
sins of others. ... 

' In view of all the facts of this case, we are brought to 
. the conclusion that the petitioner was the lawful wife of 
'.Alexander Duncan, and entitled to dower in the lands of 
whfeh fie died seized. We decree accordingly. 
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SlMMOlf B and othera, vs. WILLIAM P. BROWN. . ^ 

[In EjiaoK.] 

• ■ . * 

1. A note'in which the payee's name is blank, in payable to bearer. 

2. It is not gronnd for error that a petition is not sworn to ; thai must be 
taken adyantage of on motion before judgment. 

3. A power of attorney to confess judgment on such note in ikyor of the 
holder thereof, is available to the person who may be the holder of the Bote 
at the time judgment is gendered, although not the original holder, or payee 

4. If the record shows a judgment confessed and execution awarded, it is 
sufficient, although there is no technical finding and rendition of judgment. 

5. " The requirements of laV as to making up and signing the records 
of the common pleas are only directory, and the proceedings are valid with- 
out such making up and signing. 

In the Court of common pleas, defendant in error ob- 
tained a judgment on a cognovit attached to a note pay- 

ble to the order of ; the name of the payee being 

left blank. The note was for $2,000 af 90 days; the 
Cognovit authorized a judgment to be confessed in fevor 
of the holder of the note, and errors to be released. 

The petition averred that Wm. P. Brown was the holdr 
er of the note; that there was due to him on said note 
$2,000 with interest, &c., (not describing the note, but 
only reifeiring to ^ copy attached to the petition.) Peti- 
tion was not verified. 

The attorney who confessed the judgment in his an- 
swer did not admit any amount due, but merely confessed 
a judgment ^ for $2,000, and interest Qrom the time said 
promissory note, in said petition mentioned, became due," 
releasing errors, &c. In rendering judgment, the Court 
did not find any amount due, but says, " Said attorney, 
for defendant, confesses a judgment in favor of plaintifi* 
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fixr $2^91^'^ ; and the Court award execution to odlect 
tiie same,^ &c. 

Flaintifb in error dahned the judgment should be re- 
yersed^ and made 11 assagnments of eirory among which 
they claimed a reversal^ because there was no payee in 
the note ; because petition was not sworn to ; because 
judgment was rendered without the Court having any le* 
gal evidence of the claim of plaintiff; because the r ecord 

■Mr -^^^^p^— ^^» 

of the case in common pleas was not made up by the 
clerk and subscribed by the presiding Judge, as required 
by law; because no judgment was in &ct rendered by 
the Court below, but only execution awarded. 

FrrcH, Judge, delivering the opinion of the Court, 
held — ^There was no error apparent in the record ; that 
the petition suflSdently alleged the plaintiff's right in the 
common pleas to recover the amount due on the note as 
the holder. 

That there being no payee in the note, it must be held 
as payable to bearer, the same as a note made to a ficti- 
tious payee, which has always been held as payable to 
bearer. 

That it is no error that a petition is not sworn to ; that 
is a defect to be taken advantage of before judgment, on 
motion. 

That as to the point " that the record shows no legal 
evidence before the Court of common pleas to authorize 
the judgment," this Court will presume that the proper 
proof was before it to authorize its finding and judgment. 

That the requisitions as to making up the records of 
the common pleas and the signing thereof is directory, 
and a failure to do so cannot prejudice any person who 
has acquired rights by virtue of the judgment. 
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That although there is no technical finding and render- 
ing of judgment by the court of common pleas, yet what 
is apparent fi:om the record is equivalent thereto, and is 
substantially a good judgment 

Judgment of the common pleas affirmed. 

For plaintlflf in error, Floyd & Bostwiok- For de- 
fendant in error, Williamson & Riddle. 

. ♦ . 



pollard vs. state of OHIO. 

[In EiuiOB.] 

A sale of intoxicating drinks to a minor under twelve years of age, as 
agent of S., is a sale to 8., and need not be upon the written order of the pa- 
rent, <bc., of the minor, to render sach sale lawfaL 

Defendant was convicted in the Probate Court for a 
violation of the 2d section of the law against sale of in- 
toxicating drinks, which provides against sale to minors, 
" unless upon a writim order of their parents^ guardian^ or 
famli/ phf/sicianJ'^ 

The sale in this case by defendant was of a pint of 
whisky to a minor 12 years of age, as the agent of one 
Smith, and this agency was made known at the time the 
sale was made. 

Fetch, Judge, delivering the opinion, held : — That as 
there might be a sale by an agent, so there might be a 
sale to a person by his agent ; that this sale, although to 
a minor, was only made to him as agent of Smith, and 
therefore a sale to Smith, and not within the provisions 
of said 2d section. 

Judgment of Probate Court reversed. 

Williamson & Riddle for the State. Lynde & Castle 
for Pollard. 
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LEFFINGWELL vs, CASTLE: 

1. Immediately on appeal from the Common Pleas to the District Court, 
the pesaltj allowed bj the law attaches, and it cannot be ayoided by tender- 
ing the amonnt of the debt and coats before judgment in the District Court. 

2. In cases where there is an absence of defence and an appeal for delay, 
the penalty will be only five per cent, unless it appears that the appeal was 
also for the purpose of yezing and harrassing the plaintiff. 

Previous to the sitting of this Court, defendant ottered 
to pay the amount due on the mortgage and all the costs, 
but would not pay any penalty. Plaintiff refiised to re- 
ceive the money and discharge the claim unless the pen- 
alty was also paid ; and the question submitted was, at 
wlutt time the penalty attached, and whether it should be 
5 or 10 per cent. 

FooTE, J., delivered the opinion, holding : — 

1. That the right to the penalty attached in cases 
where parties were entitled to it when the appeal was 
perfected ; and that the defendant could not, by tender- 
ing or paying the amount of debt and costs, avoid the 
penalty. If that could be done, then a party could obtain 
the dday consequent on appeal, and avoid the penalty 
allowed by law altogether. 

2. That unless something more appeared in the case than 
a mere defeult or absence of any defence on the part of 
the defendant, no more than 5 per cent penalty would 
be allowed. 

3. To entitle the appellee to 10 per cent, penalty there 
must be not only an absence of all defence, but proof that 
the appeal was token not to obtain further time merely. 
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but that the delay was for the purpose of vexing and 
harrassing the appellee. 

Judgment accordingly. 

For plaintiff Bishop, Backus & Noble. For defendant, 
Bolton, Kelly & Grkwold. 



THOMAS A GREINER et al vi. FOREST OITY BANK. 

[Iir Ebbos.] 

In a suit on a protested foreign bUl of exchange, for danuiges as irell as 
principal, the biU being addreased to D. ib Co., Fhila., Pa., it wiU be pre- 
snmed that the drawees resided there, and the Court will take jndidal notice 
that such place is out of the State of Ohio. 

The defendant in error recovered a judgment by de- 
fault in the common pleas for $1,086 60, being principal 
and interest and six per cent damages on a protested draft 
drawn and endorsed by plaintiflf in error, and directed to 
" Messrs. Drexell & Co., Philadelphia, Pa." 

Plaintiff in error claimed that it did not appear suffi- 
ciently from the record that the drawees resided in Philar 
delphia. Pa., and that they did not reside in Ohio. The 
only evidence of the drawees' residence was the address 
to them in the draft, as above described. It was also 
claimed by plaintiff in error, that the Court could not take 
judicial notice that the Pennsylvania named in the ad- 
dress, was not in this State. 

Starkweather, Judge, in delivering the opinion of the 
Court, held : — 

1. The draft being addressed to persons in Philadel- 
phia, Pa., it would be presumed they resided there. 

2. That the court may take judicial notice of the di- 
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vision of the country into States, Counties, &c., and of 
the names by which they are designated, and of the rela- 
tive position which they bear to each other — and that the 
Court did not err in taking judicial notice that Pennsyl- 
vania was out of the State of Ohio, therefore judgment 
is aifirmed, with costs. 

H. Griswold for plaintiff in error. Mason & Estep 
for defendant in error. 



LEISH V8, CROMWELL and otherg. 

[Ebaob.] 

A judgment confessed by virtue of a warrant of attorney authorizing judg- 
ment to be confessed in &Tor of the hoider of the note, and "against -^/' 
is not erroneous because the plaintiff is not the payee, or the name of the 
person is blank against whom judgment may be confessed. 

The record in this case showed that a judgment was taken 
in the common pleas, by warrant of attorney attached to 
a promissory note, and payable to Wm. Slade, Jr., attor- 
ney for the above defendants, and the power of attorney 
authorized the judgment to be confessed in favor of the 
holder of the note and "against ^," the names be- 
ing left blank as to the persons against whom the judg* 
ment was to be confessed. Slade, before judgment, en- 
dorsed the note to the above named defendants. 

The principal error assigned was, that the warrant of 
attorney did not authorize the judgment contained in the 
record. 

The Court by Ranney, Supreme Judge, held : 
1. That the warrant of attorney autiiorized a judgment 
in fiivor of the holder of the note ; that the judgment 
was properly confessed in favor of Cromwell and others, 
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they being the owners and holders of the note ; that the 
power of attorney in 19 Ohio R. 130, Osbwm vs. Hmleyy 
did not authorize a judgment in favor of the holder, and 
in that it is distinguishable from this case. 

2. That, as the warrant authorized judgment for the 
amount due on the note, if the word "against" was 
dropped, the meaning would appear clear that it was the 
design of the signers of the power of attorney, to author- 
ize a confession of judgment against the makers of the 

saidiuote. 

Judgment of the Court of common pleas affirmed. 

Bolton, Kblley & Gbiswold for plaintiff in error 

Wm. Slade, Jr., for defendants in error. 
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STURGES & HALE vt. E. Q. WILLIAMS. 

[Ebbob.] 

A promifisory note drawn by H,, payable generally to W.'s order, and by 

W. endorsed for R.'s accommodatioB, no blank being left for insertiBg a 

place of payment, may be avoided by W., if R. before he parts with the nota 

inserts in it a place of payment with the knowledge of the endorsee, and 

without the knowledge or consent of W. 

The facts of this case are as follows : 
E. Rawson, for his own accommodation, drew a note, 
of which the following is a copy : 

«$500. Cleveland, March 7, 1853. 

" Two months after this date, I promise to pay to E. G. 
Williams, Esq., or order, five hundred dollars, value re- 
ceived. 

"(Signed) EnwAitD Rawson. 

" (Endorsed) E. G. Williams.'' 
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This note was taken by Rawson to the plaintiffs to be 
by them discounted for his (Rawson's) benefit. The 
note, before it was discounted, was altered by E. Bawson 
in the plaintiffs^ banking room, (as was admitted,) with 
their knowledge, by inserting in the body of the note, 
between the words " order " and " five," the following : 
" Payable at the office of Sturges & Hale." So that the 
note was changed from one payable generally, to one pay- 
able at the office of the plaintiffs, in the city of Cleveland 

The Court below charged the jury " that the writing of 
the words * payable at the office of Sturges & Hale,' on 
S£ud note, by said Rawson, as above stated, was a material 
alteration of the note, and if made without the knowledge 
or consent of Williams, he was thereby discharged from 
the payment of the note," 

Griswold & LooMis, attorneys for plaintiffs : 
Claimed that the note was made for E. Rawson's accom- 
modation ; and although endorsed by Williams, it was 
not a valid obligation, until it was negotiated for value to 
the plaintiflfe ; and that until it was negotiated, Rawson 
being the principal, was like the acceptor of a bill of ex- 
change, who had a right to designate where the 
money should be made payable ; and they referred 
to 18 Johnson's Reports^ 315, Bcmk of America vs. 
Woodwortk They also referred to the opinion of Chan- 
cellor Kent in the case of Woodworih vs. Bank of Amer 
icoy 19 JohnsarCs R. 393, and contended that it contained 
the law, although a ma-jority of the Court of Errors held 
otherwise. 

Backus <& Noble, attorneys for defendants. 

Claimed that the ruling of the Court of Common Pleas 
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was right ; that the alteiation of the note by Bawsoo, 
after it had been endorsed by Williams, without Williams' 
knowledge and consent, was a material alteration of the 
note, and discharged WUliams, especially as it was done 
with the knowledge of the plaintiffs. They referred to 
Woodworih vs. Bank of America^ 19 Johman^s JL^ p. 418; 
opimm of SJdamer^ Senator ; also Smithes Leading (hses^ 
7Hand 71$, and 24 WendeU^ 347, Mpo ^ Green vs. Ful- 
ler ^ Patterson. 

The Court, per Ranney, Supreme Judge, delivered the 
opinion as follows : 

The note in question was not legally in existence till it 
was discounted by Sturges and Hale. Then as Williams 
endorsed the note and it was payable to his order, it must 
be presumed that he was a mere surety, and entitled to 
all the privileges of one. If he had endorsed the note, 
and it had been payable to Sturges and Hale, he would 
have been deemed an original maker, and prima facie 
might have been treated as such. 

This alteration was without the knowledge of Williams 
and if enforced at all, must be enforced in its present 
form. 

When Williams endorsed the note and delivered it to 
Rawson, there being no blank left in it to be filled up in 
order to make it complete, he had a right to presume that 
Rawson would use the note as he ha^ received it from 
Williams when he endorsed it. It would have been other- 
wise if a blank had been left to be filled up by Rawson. 

The Supreme Court, in case of Selser vs. Brocky 3 
OUo State R.p. 302-308, decided at the December term, 
1854, " That when one of two innocent persons must 
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safS&t by the fiaud of a third person, he who trusted the 
third person and put into his hands the means to commit 
the wrong, must bear the loss." 

Now, when WiUiams endorsed this note and placed it 
in the hands of Rawson, he put it in the power of Raw- 
son to alter the note, any time before it was delivered by 
Rawson, and before it took effect as a note. And if Raw- 
son had altered it at any time before delivering it to Sturges 
and Hale, without their knowledge, and they had pur- 
chased it hanajide, then according to the principle de- 
cided in the above case of Selser vs. Brock, Williams 
ought to be bound by it, as by entrusting it to Rawson 
to be negotiated, he placed it in the power of Rawson to 
change the place of payment, or to make other altera- 
tions in the note, whereby a third person and innocent 
holder of the note might be deceived. 

This case, however, is diflferent. Sturges and Hale had 
knowledge how Williams intended to have the note pay- 
able, and they knew he was not present to consent to the 
alteration, and they could not therefore claim as inno- 
cent bona fide purchasers of the note in its altered form. 
And we are now brought to this point — " Was this alter- 
ation material? " If not, then the judgment of the Court 
of common pleas was erroneous, and should be reversed. 
If it was material, then the judgment must stand. 

A party has a right to say what kind of a contract he 
will enter into, and when entered into, it cannot be 
changed without his consent, even so as to make it bene- 
ficial to the party entering into it without rendering it 
void as to all who know of such change. , 

The undertaking of Williams was, that on condition 
that the holder of this note would demand payment of 
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it of Bawson personally, or at his residence, when it 
should become due, then in case the note should not be 
paid, if he, (Williams,) was notified thereof, he would 
pay the note. In the altered form of the note, the con- 
dition was, that provided Rawson had no funds at the 
office of Sturges & Hale to meet the note when due, or 
if payment was demanded there and not made, and he 
was duly notified thereof, then he would pay the note. 
In the latter case something different is contemplated to 
be done fi:om what was contemplated in the former, and 
the condition is a different one. If an alteration can be 
made so as to change the place of payment, then it might 
be so altered as to be made payable in New York, where 
the rate of interest is seven per cent, instead of six ; 
and then, would such an alteration not only change the 
place of payment, but would also increase the amount in 
case the note was on interest. We must conclude then, 
that the alteration was material, and being done with the 
knowledge of the plaintiffe in error, it avoids the note. If 
they had purchased it having no knowledge that the al- 
teration was without WiQiams' consent, and before it had 
ever taken effect as a note, then our conclusion would 
have been otherwise. 

In the case of Bank of America vs. WoodworUiy 18 John- 
sorCs jB. 315, which was a case where the place of payment 
was altered by the maker before delivery to the endorser, 
before it was discounted, and without the knowledge of 
the endorsee or indorser, where the Supreme Court of 
New York held that the endorser was not discharged 
thereby, and which judgment was reversed by the Court 
of Errors, 19 Johmon^s B. 191, we regard the decision of 
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the Supreme Court as the better law, and should so hold 
if that case was presented to us. The case now before 
us is materially different fix)m that and we must affirm 
the judgment of the Court of common pleas. 
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TE BY THE EDITOR. 



The next number of this work will be occupied mostly by 
cases from the District Court of Cuyahoga County. There 
will be a few cases from other Courts. 

Arrangements have already been made to procure reports 
of all the leading cases that, up to this time, have been dis- 
posed of, either in the U. S. Circuit or District Court for the 
Northern District of Ohio, and of those which shall hereafter 
be disposed of in the same Courts. Most of the cases hereto- 
fore disposed of in these U. S. Courts, will be collected and 
published in one number. 

I shall also endeavor to collect, condense, and classify, the 
rules of these Courts, most necessary to be understood, so 
that those on a particular subject may be comprehended at a 
glance. 

Arrangements have also been made to obtain reports of cases 
of importance, disposed of in the Common Pleas of this county ; 
and so far as application has been made for aid from any 
source, it has been readily responded to. 

There can be no doubt, that, if a person competent will 
undertake the enterprise, he can pubUsh a Law Periodical in 
Cleveland at a remunerative compensation, and can publish 
one that will be a public benefit. It is by no means uncertain 
that this may be the commencement of such an undertaking, 
whether it shall continue under the direction of the present 
publisher or not. 
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UNITED STATES CIRCUIT COURT, 

FOB THE 

NORTHERN DISTRICT OF OHIO, 

JULY TERM, 1856. 



BEFORE HON. JOHN M'LEAN, OF THE SUPREME COURT, AND HON. 
H. V. WILLSON, OF T^E DISTRICT COURT. 



SAMUEL W. STIMSON m. J. W. SCOTT. 

[In Chanoxbt.] 

The city of Toledo, imder the Municipal Corportttion Law of 185% passed 
ordiaaRces for the improvemeAt of a part of Summit street, and assessed the 
expense at a fixed sum per foot front on the land abutting on the improye- 
ment» and authorised plaintiif to coUect the assessments in his own name 
he haying done the irork in making the improvement HM-^ 

1. The plaintiff had a right in his own name to collect the assessments ; 
and that this Court has jurisdiction of this case, the plaintiff being a citizen 
of Ohio and taking by operation of law, and not by assignment under the 
11th section of the U. S. Judiciary Act of 1789. 

3. Such assessments are not unconstitutional under the new Constitution 
of Ohio. 

Opinion of Judge McLean : 

This suit is^brought to enforce the collection of a spe- 
cial assessment^ levied by ordinance of the City Council 
of the city of Toledo, for the grading and improving of 
Summit street, in said city, under the Municipal Corpo- 
ration Law of Ohio, passed 1852. The City CouncU 
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passed an ordinance for the improvement of a portion of 
Summit street, and assessed the expenses of the improve- 
ment on the land fronting or abutting on said improve- 
ment, at a certain amount per foot front on the street, 
and then contracted with the plaintiff to do the work 
necessary to complete the improvement. This work was 
done and accepted by the city. Another ordinance was 
also passed, whereby the special assessments for this hn- 
provement were to be paid to the plaintiff, and he was 
authorized by said ordinance to proceed and collect them 
in his own name. Among these assessments was one 
against the defendant. 

The defendant demurs to the complainant's bill, and 
makes several points which will be noticed in this opinion. 

1. It is dcdmed^gmeraUyy thai this Cmrthas not juris- 
diction of this case. 

On the record, there is no doubt but the proper parties 
are before the Court, the complainant being a citizen of 
New York, and the defendant a citizen of Ohio. But it 
is claimed that this Court cannot take jurisdiction of the 
case, because the plaintiff is the assignee of the claim on 
which he sues, and therefore comes within the 11th sec- 
tion of the Judiciary Act of the United States, of 1789, 
which is as follows : 

" Nor shall any District or Circuit Court have cogni- 
zance to recover the contents of any promissory note or 
other chose in action in favor of an assignee, unless a suit 
might have been prosecuted, in such Court to recover the 
said contents if no assignment had been made, except in 
cases of foreign bills of exchange." 

The plaintiff is not an assignee within the meaning of 
this statute. He does not take as assignee of the claim 
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on which he sues, but by opeiation of law, and the pro- 
ceedings and ordinances of the City Council of tiie city 
of Toledo ; and it makes no difference that tiie city of 
Toledo had also a right to proceed and collect this assess- 
ment in its own name, so long as it did not exercise that 
right 

It is well settled, where a person, a resident of one 
State, has acquired a right under the statute of another 
State, he may resort to the Federal Court to enforce that 
right. 

So a person having a lien, by a State law, upon a ves- 
sel, may go into Admiralty Court to enforce the lien. 

The case of DesUer vs. Dodge in the Supreme Court 
of the United States, 16 Bmard's R. 622, is a much 
stronger case than this against the jurisdiction of the 
Court That was a case where Dodge, as Treasurer of 
Cuyahoga County, Ohio, distrained for taxes $38,592, 
of bank bills belonging to certain Banks in Cleveland, 
in said County, which taxes the Banks claimed were un- 
constitutionally assessed against them, and they sold the 
bills in the hands of Dodge to Deshler, of N. Y., who brought 
a suit in replevin for them in this Court, and took the 
money out of the hands of Dodge, yet the Court held the 
U. S. Circuit Court had jurisdiction of the case. 

2. It is objected that the tax is unconstitutional by the 
new Constitution of Ohio, as the tax is not assessed ac- 
cording to article 12, sec. 2, of this new Constitution. 

This article refers to general taxation for revenue 
purposes, and has no reference to special assessments for 
local improvements. 

But we can see no objection to this assessment from 
inequality. It is levied by a " uniform rule " on a par- 
ticular district, that is, at a certain amount per foot front 
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This is the general rule every where, and it is right. No 
more equal mode could be fixed upon. 

It is said that this assessment should extend to the 
whole street, and not a portion of it, as in this case. From 
aught that appears, the assessment does extend oyer all 
that part of the street not before improved. 

We see no objection to maintaining this suitj on any 
of the points raised. 

Demurrer overruled. Decree for complainant. 

For complainant, Bassbtt & Kent. For defendant, 
M. K Waite. 
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Reports of Cases decided in this Court, ly Judge Ranney, 
of the Supreme Court, and Starkweather, Foote, Fitch and 
Otis, Judges of the Common Pleas. The Reports were 
submitted to and approved by the Judges respectively who 
delivered the Opinions, 



E. J. ESTEP V9, S. ADAMS etal. 

[In Ohamoxbt.] 

A. purchased land of S., in 1835, in Onjalioga Co., Ohio, and mortgaged 
it back for the purchase money. After tiie mortgage money became due, 
aad while A. was in possession, D. recoyered a judgment in the Common 
Pleas in said Oqunty tb. A. A. afterwards surrendered possession to the 
mortgagee, who commenced a foreclosure of his mortgage. At the same 
term tlj^ bill to foreclose was filed and the suit pending in said Court, a sec- 
ond judgment was recoyered against A. in the same Court, but recoyered on 
a day subsequent to to the commencement of foreclosure. Neither of these 
judgment creditors was made a party to the proceedings to foreclose. The 
mortgaged premises .haying been sold under these proceedings, and the 
judgments assigned to Estep, he claimed a right to redeem said premises by 
paying the amount of the mortgage. Edd-^ 

1. Plaintiff had a right to redeem as to the 1st judgment. 

2. That the second judgment haying been obtained |Mfu2m<0 lUe, it was 
not necessary to make the judgment creditor party to the foreclosure. 

3. Whdher a judgment is a lien on mortgaged premises, the mortgagor 
being out of possession and the condition forfeited. Query. 

4. When such right to redeem exists, no period short of twenty-one 
years will bar it. 

This case shows that the defendant, Adams, purchased 
land of Swan, in Brooklyn, in Cuyahoga County, in 1835, 
mortgaged the same to said Swan at the same time to 
secure a part of the purchase money, that after the mort- 
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gage money became due^ but while the mortgagor was in 
possession, and at the Oct. (1837) Term of Cuyahoga 
Common Pleas, I. P. Dorman recovered a judgment 
against Adams ; Hepburn & Shepard, at the November 
Term of the same Court, (1839,) recovered another judg- 
ment ; but at the latter time Adams was not in posses- 
sion, but had surrendered possession to the mortgagee ; 
both of which judgments were kept alive by issuing exe- 
cutions. The second judgment was recovered at the 
same Term at which the proceedings were commenced to 
foreclose the mortgage, but a day subsequent to such 
commencement. At the November Term (1839) suit 
was commenced to foreclose the mortgage, without 
making the said judgment creditors parties. A sale 
was made of the mortgaged premises under the fore- 
closure proceedings aforesaid, and the premises were sold 
to said Swan as upon executions upon judgments at law. 

Estep, as assignee of the judgments, claims the right 
to redeem said mortgaged premises, by paying the 
amount of said mortgage. 

The Court, per Foote, Judge, hddy that Adams, the 
mortgagor, being in possession of the premises at the 
time the judgment was recovered by Dorman, although 
the condition of the mortgage was forfeited before that 
time, yet the judgment was a lien upon the mortgaged 
premises subject to the mortgage of Swan; that the 
Courts of this State had repeatedly held, that in cases 
like this the judgment is a lien on the mortgaged prem- 
ises remaining in possession of the mortgagor at the 
time of the recovery of the judgment. 

That, as to the judgment recovered by Hepburn & 
Shepard, it was situated differently. When that wa3 



OCTOBER, 1866, 68 



E. J. Efltep «•. S. Adams et al. 



recovered, or actually rendered, suit had been commenced 
to foreclose the mortgage ; that it was a settled principle 
in equity proceedings, that persons acquiring an mterest 
by their own acts in the subject matter of a suit pendente 
Ute were not entitled to be made parties ; that for that 
reason the suit to foreclose might properly proceed with- 
out any notice being taken of the Hepburn & Shepard 
judgment, or making the plaintiffs in that judgment par- 
ties. 

Whether a judgment is a lien upon mortgaged prem- 
ises, the condition being forfeited and the mortgagor out 
of possession at the time of a judgment being rendered 
against him, the Court declined to express an opinion. 

That if the plaintiff had a right in other respects, he 
would not be deprived of his right to redeem, because 
his equity had become stale. Sleeping upon his rights 
for thirteen years, if his judgments had been kept alive 
during that time, would not prevent his coming into this 
Court for relief No period short of twenty-one years 
would bar him of that right. 

Therefore, as to the Dorman judgment, the plaintiff 
had a right to redeem, and as to the Hepburn & Shepard 
judgment, no right of redemption existed. Decree 
accordingly, 

EsTEP for plaintiff. Williamson & Riddlb for defend- 
ants. 
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WILLIAM BLADE, Jr., vt. DOOLITTLE & NORTH. 

[Motion to stbiks off Akswer.] 

1. A coimterolaimor set-off will not be struck off on motion, althongli defect- 
iyelj stated, if tke same is capable of being so stated as to constitute a 
defence. 

3. The Court will be liberal in allowing amendments, to promote sub- 
stailtial justiee. 

3. When land is sold as a part of a subdiyision, in which is a public 
square, the vendors cannot vacate the square, without making good to the 
vendees anj injury sustained thereby ; and such injury may be setup under 
the Code, to reduce the amount sought to be recovered by the vendors or their 
assignees. 

The plaintiff claimed in this case, that he was the ven- 
dor's assignee of contracts for the sale by Pelton, &c., 
to Doolittle, of certain sub-lots on University Heights, 
in 'Brooklyn, in this county. A plat had been made of 
the property subdivided, and as a portion of the plat, 
a public park, containing fire acres of land, was laid out ; 
and the property purchased by Doolittle was near this 
park. It was also a matter of public notoriety, that an 
University was to be established and kept up on this sub- 
division, and a portion of the subdivision was set apart 
for University grounds, and a building was erected, and 
a school established ; but it was discontinued, and still 
remains so. The contract does not stipulate for the 
establishment of the school, or continuance of it After 
the execution of these contracts, the proprietors of the 
subdivision vacated so much of the same as applied to 
the park, and sold the park out to another person. 

Deolittiie sold some or all of his interest as purchaser, 
to North. 

The defendants set up the above facts as a defence, by 
counterclaim to the claim of plaintiff, to lessen the amount 



OCTOBER, 1865. 56 



William Slade, Jr., v«. Doolittle A Korth. 



he ^as entitled to recoyer on the contracts. Ist^ they 
claim that the University is not kept up, and there is 
no prospect of its being kept up ; 2d, that the lots sold 
as aforesaid are worth less by $900, on account of vaca- 
ting the plai 

The plaintiff moved to strike out both of these claims 
interposed ^by the defendants, because they constituted 
no defence to the claim of pldntiff, if proved. 

The Court, per Rannet, Supreme Judge, held — 
That a motion to strike out a counterclaim or set-off 
will not be entertained, when it appears merely that the 
defence is defectively stated. If it appears from the 
statement that the matters defectively set forth may be 
stated in any form, so as to avail the party as a defence 
in whole or in part, the remedy of the party objecting is 
to have the statement rendered more certain, by way of 
amendment, and the Court will be liberal in the allow- 
ance of amendments in such case, on motion of either 
party, in order to have substantial justice done. 

But if it not only appears from the answer put in, that 
the matters set up as a defence, though defectively stated, 
cannot in the present fdtm, or by way of amendment be 
made available as a defence, then so &x as the answer 
sets up such inadmissible matter, it will be struck out on 
motion. 

Try the motion by thid rule, and the Court comes to 
this result — that so &r as the n^lect to establish and 
keep up an University is concerned, the defence insisted 
on in the answer must be struck out, as asked in the 
motion ; that as to so much of the defence as relates to 
vacating the plat, that will not be struck out, but the 
motion must be denied. 
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That SO far as the keeping up of the Unirersitj is 
concerned, it no where af^ears that it wa» t6 be kept up ^ 
by the vendors, or that they were in any way to ibe 
responsible therefor ; that so &r as vacating the plat is - 
concerned, that stands on a different principle. It was a 
portion of the subdivision of which the land purchased 
by Doolittle was part ; and though not acknowledged 
and recorded so as to be a dedication to the public, yet 
it was a portion of the subdivision into which Doolittle 
purchased, and the proprietors having sold lots according 
to this plat, equity will require them to do justice. 

If under the former practice, a bill for specific per- 
formance had been filed, this defence might be interposed ; 
and the code permits any defence that might be made in 
a proceeding for specific performance by vendors. 

Equity might interfere, and prevent any material alter- 
ation of the plat or subdivision, so as to interfere with 
the value of the lots sold ; and if there is a material 
alteration of the subdivision whereby the defendant's lots 
are lessened in value, then the purchaser has a right to 
have the amount of the diminished value deducted from 
the purchase price ; that the vendor has no right to les- 
sen the value of the land sold by him, by vacating streets 
or public grounds, with, reference to which a party pur- 
chases, without being responsible to the purchaser in 
damages. 

For plaintiff Wm. Slade, Jr., and Gbiswold^ LooBdL 
For defendants, W^man & Thatrr, and Bishop, Baokto 

& NoBUi. 
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HUBBARD V9. CARMAN. 

[EsaoB.] 

Lot Ifo. 71, "aoeording to Baldwin's Surrey;' contained 156 83-100 
aorea. Bj aotnal forrej it aontained 162 19-100 acrea. Bj a ptircliaBe of 
50 aem off the aooili part of Lot 71 ^ according to Baldwin'a Sxarej" the 
purchaser ia entitled but to 60 common acrea, and has no interest in the 
surplus. 

This case was substantially as follows : 

James Hubbard, in March, 1854, purchased of Wm. 
Watson certain land by deed. The land was described 
as follows: ^*The south part of lot 71, according to 
Baldwin^s survey, to wit : 50 acres taken from the south 
side of lot No. 71, in Strongsville, the north line of said 
50 acres to run across the lot, parallel with the line." It 
appeared in evidence that by Baldwin's survey this lot 
contained 156 83-100 acres, and that by a recent survey 
it was found to contain 162 19-100 acres. It was agreed 
at the time Hubbard took the deed, if the land deeded 
contained more than 50 acres, the purchaser was to pay 
at the rate of $28 per acre for such excess. It was 
claimed by the grantor, that the words '• Baldwin's sur- 
vey," qualified the contract, so* that instead of taking 
just 50 common acres, the grantee, Hubbard, took by 
his deed 50 common acres and such portion of the ex- 
cess aforesaid as 50 bears to 156 83-100. The parties 
had previously adjusted the matter between themselves 
upon that basis, and a note was given by Hubbard to 
Watson for $44.29 to cover this excess, which note was 
transferred after due to Carman, who recovered a judg- 
ment in the Common Pleas for the amount of the note. 
The defence was that there was no more than 50 acres, 
and the note was without consideration. 
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The Court, per Starkwbathbe, Judge, held — 
1st. That the words ^* Baldwin's survey," only applied 
to the description of the lot 71, a part of which was sold 
to Hubbard, and that it could not have the eflfect of 
qualifying the word acre as commonly understood, so as 
to make it contain a larger quantity than it otherwise 
would. 

2d. That, although there was a greater number of 
acres in " lot 71, according to Baldwin's survey," than 
the original survey called /or, yet the deed to Hubbard 
calling for only 50 acres to be taken off from the south 
side of the lot, he could take only 50 common acres, and 
had therefore no interest in the surplus. Such being the 
case, the note was without consideration, and the judg- 
ment of the Common Pleas must therefore be reversed. 

H. D. Clark for plaintiff in error. C. Stetson for 
defendant in error. 
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M. A. ELDRIDGE V9. J. M. WOOLSEY. 

[Eb&ob.] 

In the suit, before the Code, of W. ts. E., a reference was made in the 
Common Pleas, and the referee was ordered to take, and atate an account 
between the parties. E. did not assent to the reference. The referee 
reported an indebtedness of over ^l 0,000 from E. to W, The Court, fol- 
lowing the reference, rendered judgment for the amount found due by the 
referee. Seld^ 

Such judgment is erroneous. The Court should have rendered judgment 
en its own finding, or the finding of a jury, and this should appear from 
the record. 

The Court, per Footb, Judge, delivered the opinion as 
follows : 

The case in the Common Pleas, in which the judgment 
was rendered which is now sought to be reversed, was 
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commenced under the old practice ; $10,000 wasclaimed 
by Woolsey on a special contract, and on the common 
counts. A referee was appointed by the Court of Com- 
mon Pleas, to take and state an account between the par- 
ties, and the referee found that there was due Woolsey 
from Eldridge upwards of $10^000. It no where appears 
that Eldridge ever consented to this reference. No ex- 
ceptions were taken to this report The only finding and 
the judgment in the case were as follows : " The said 
referee, at this term of the Court, made his repori, show- 
ing a balance due from the defendant to the plaintiff on 
the first day of the present term of $10,515.07 ; and 
no exceptions having been taken by the defendant, and 
the Court being satisfied with said report, do confirm the 
same ; therefore it is considered that the said plaintiff 
recover of the said defendant said sum of $10,515.07 
with the costs of this snit to be taxed." 

From this record, it no where appears that there was 
any finding by the Court or jury, and there being no 
inquiry by the Court or jury, but only a finding that 
the Master had reported a certain sum as due, and that 
there was no exception taken to the report, judgment 
was rendered for the amount so found by the Master. 
This is clearly erroneous. The finding should have 
been by the Court or jury, and the judgment should 
have followed this finding. 

Judgment reversed. 

Bolton, Kelly & Griswold for plaintiff in error. C. 
SiETSON for defendant in error. 
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BAKE OF ROOEVILLE vi. AMERICAK EXPRESS COMPAXY. 

[MonoK.] 

Plaintiff inserted in liis petition one cause of action ys. defendant as com- 
mon carrier and another as warehotseman, claiming to reeorer only the 
amount of one of the causes of action. JSeld^ 

1. The plaintiff cannot be compelled to elect on which cause he will trjr 
the ease and have the other struck out» as it does not appear they are both 
for the saifte thing. 

2. If both are one cause of action in fact, whether the petition can be 
safely sworn to. Query, 

The plaintiff filed his petition in this case, containing 
one cause of action against defendant as common carrier, 
and another cause of action against defendant as ware- 
houseman, both being founded on the same cause of 
action. Defendant moved to compel plaintifif to elect 
upon which cause of action it would try the case, and to 
strike out the other. Judgment was asked only for the 
amount of one of the causes stated. 

The Court, per Starkweather, Judge, held — 
That the motion must be overruled, because, although 
judgment was asked for the amount of only one of the 
causes of action, yet it did not appear from the petition 
that the two causes set forth were for the same claim in 
fact, but were stated in the petition as separate and dis- 
tinct causes of action. Whether, if the two causes of 
action were for one and the same claim, the petition 
could be safely sworn to, was another question, and the 
person swearing to it must take the risk. 

Bishop, Backus & Noblb for the motion. CRO¥nBLL 
against the motion. 
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BURLIN80X M. ROE. 

[Motion to DsnacB Appeal m Rkflsvut.] 

Ia Bepleria, before a Justice of the Peace, where the property ia appraised 
at over $100, the Justice has &ot jnrisdictioii to uj the case, and if he pro- 
ceeds to final judgment, and an appeal is tahen to the Common Pleas, after 
judgment in the Gommon Pleas, the case can he appealed te the District 
Ooort, as the proceedings before the Justice after the return of the appraisal 
area nullity. ^ 

This was a motion to dismiss an appeal from the Com- 
mon Pleas, because the 6nit was originally commenced 
before a Justice of the Peace, then tried, and verdict 
and judgment rendered^ and an appeal taken to the Gom- 
mon Pleas. The case was tried in the Common Pleas, 
and a verdict and final judgment rendered; and an 
appeal taken from the Common Pleas to the District 
Court. It appeared from the files of the case that the 
property replevied was appraised at over $100. 

The Court, per Rannbt, Supreme Judge, held — 
That the jurisdiction of the Justice over the case was 
terminated when the Constable made his return of the 
appraisal of the property, showing the value of it to be 
more than $100; but instead of then terminating his 
own proceedings, the Justice proceeded in the case to 
final judgment, and then on appeal certified his proceed- 
ings to' the Common Pleas. The proceedings by the Jus- 
tice subsequent to the Constable's return were simply 
void, and the case when it came into the Common Pleas 
stood as though no trial had been had, and the Common 
Pleas acquired jurisdiction of the case by the transcript 
of the proceedings firom the Justice being filed in that 
Court The fact that other matters or proceedings which 
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are utterly void are certified, does not a£fect the case, and 
it stands just as though nothing had been certified except 
what had taken place up to the time of and including the 
return of the Constable, showing the value of the prop- 
erty to be above ^100. 

It follows, then, that the Common Pleas only having 
jurisdiction of the case, and the Justice having none, 
after the return of the Constable, that the case is prop- 
erly appealed to this Court 

Motion to dismiss the appeal denied. 

Canfield & Beavis for the motion. Ltistde & Castlb 
against the motion. 
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SMITH A OARROL V8. STATE OF OHIO. 
[Afflioation F0& Wbit of Ebsor.] 

1. Inserting in an indictment the date of the commencement of a term at 
which it WBB found, and after it has been returned by the Grand Jury, is an 
immaterial amendment, and does not affect the indictment. 

2. A material defect can be remedied only by a new indictment. 

The error assigned in this case was that the Court of 
Common Pleas permitted the Prosecuting Attorney to 
amend the indictment by inserting the date of the com- 
mencement of the term of the Court at which the indict- 
ment was found, in the caption of the indictment. 

The Court, per Fitch, Judge, hdd — 

That an indictment cannot be amended in any material 
portion of it. If the indictment is materially defective, 
it can only be remedied by finding a new one. 
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The defect in this case was not material — the indict- 
ment may be good without a caption. 

Allowance refused. 

R D. Noble for plaintiff in error. S. Wiluamsok for 
defendant 



i<»» 



SEARLES <fe RIDER m. SETH A. ABBEY, Sheriff. 

[JUBT TbIAL.] 

Defendant haying in his hands an execntion against G., after haTing 
received a bond of indemnity, levied the execution on goods in plaintiffs' 
store as property of Q,, and dosed the store, and held the goods for a month, 
and until on trial of right of property, under sees. 426, 7 and 8 of the Ohio 
Code, on which trial the property was found to be plaintiffs', when it was 
deliviered up to them. Hdd^ 

1. Defendant was liable for the injury sustained by plaintiffs as at eommom 
law, and must make them good. 

S. The rule of damages is the injury done to the property, or loss of any of 
it while in the Sheriff's hands, including the depreciation of it ; to which 
amounts interest on the whole yalue of the property which was held by the 
defendant is to be added. 

3. For injury to business, or salary of clerks, or store rent during the time 
the levy subsists, no recovery can be had against the Sheriff. 

The plaintifi^ in this case claimed to be the owners of 
some $10,000 worth of goods, and that with these they 
were engaged in trade in the city of Cleveland, and rent- 
ed a store and employed a number of clerks, and 
obtained a large number of customers, and were doing a 
good business; and while so doing, in the year 1854, 
the defendant holding an execution in his hands against 
one Harris B, George, levied the same upon the property 
in question, after first having demanded and received a 
bond of indemnity from the plaintiflF in said execution. 
The business of the plaintiffs was suspended in conse- 
quence of the levy for nearly a month, and during that 
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time they had to pay their clerks and rent The Sheriff 
under the provisions of the Code, (Sees. 426 to 428,) 
gave notice, and had the right of property tried before a 
Justice of the Peace, which trial resulted in favor of the 
plaintiffs in this action, and the property levied upon was 
therefore released by the Sheriff, and returned to Searles 
& Rider, some of which was damaged while in the 
defendant's possession. 

The points raised by the parties will appear in the 
charge to the jury. 

Rajstney, Supreme Judge, charged the jury as follows : 
The plaintiffs claim to be made good for tiie injury 
they have sustained, in consequence of their property 
having been levied upon by a process against another 
person, their business broken up for nearly a month, 
their rent and clerk hire going on at the same time, and 
their customers permanently lost to them, and their 
goods injured for want of care. 

The defendant claims he acted in good faith, and hav- 
ing proceeded to have the right of property tried after 
the levy, and after the right of property was found in 
these plaintiffs, having surrendered the property up to 
them, he is not liable any further, whatever might be the 
case, if the plaintiffs in the execution were sued instead 
of him. He claims he is not liable in any event, for the 
suspension of the plaintiffs' business, loss of customers, 
rent, and clerk hire, and injury to the plaintiffs' business 
generally, nor to the goods while in his possession, as 
such injury to the goods is not claimed in the petition. 
The extent of the defendant's liability depends on the con- 
struction which shall be given by the Court to the law ; and 
1. As to the provisions of the statute for the trial of 
the right of property, it is not clear what the meaning is, 
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^ti^eept, fiiat, whea on the trial the right is found against 
1^ flUimant ; and second, when found fer the claimaBt, 
snd the Sheriff is required to sell the property ^er 
xeoeiviiig, as provided in sec. 428 of the Code. In either 
of these cases the Sheriff is not liable for what is done, 
especially so in the latter case, after receiving the bend 
named in sea 428. 

Our Supreme Court has declared the effect of the 
find^ against the daimant, in case of Fatty vs. Mans* 
field, 8th Ohio Reports, page 369, by holding that he 
has Uien no claim upon the Sheriff, in case he sells the 
property on the execution. 

Here, after the trial of the right of property resulted 
in the plaintiffs' favor, no bond was given, and the Code 
does not declare the effect in such case, and we are left 
to ascertain the rights of the parties by the common law. 

The defendant being Sheriff, and acting by virtue of 
legal process, will not justify him in taking the property 
of one person to pay the debts of another ; and he can 
stand in no better position than any other wrong-doer, 
except the fact that he acted as a public of&cer in what 
he did, goes to rebut the presumption of malice on his 
part 

The defendant, then, is liable to the plaintil& as a 
wrong-doer, but the question arises — 

2. What is the rule of damages by which this case is 
to be governed ? And here the decisions are conflicting 
in different States, and this leaves us to fix our own rule, 
and do justice to the parties as nearly as possible ; and 
this can only be done by making for the Sheriff a cer- 
tain and uniform rule, as nearly as we can. The Sheriff 
has a right to know what responsibility he is incurring 

5 



66 , DISTRICT COURT, CUYAHOGA COUNTY, 

Searles <fr Rider vs, Seth A. Abbey, Sheriff. 



to the plaintiff in an execution, and to the claimant of 
property which he may levy upon ; his task is a difficult 
one, as he may be liable in case he does or does not proceed. 
We think justice will be subserved by making the 
Sheriff liable for the property from the time he takes it 
till he restores it to the owner. And this rule will make 
him answerable as follows : 

1. If the property is injured or lost while in the Sher- 
-ift 's hands, he is liable for the actual injury to or value 
of the goods lost. 

2. If the property depreciated in the Sheriff's hands, 
he is liable for that depreciation ; that is, fc u,ny decline 
in the market value of the article between the time he 
took it and the time he restored it. The defendant had 
no right to take the property from the plaintiffs' care, 
and he must make good any injury, or loss, or deprecia- 
tion of the same while in his possession ; and it is not 
necessary to allege this depreciation or injury in the peti- 
tion, as the Sheriff was liable for the whole property by 
the wrongful taking, and can only give in evidence the 
return of the property, in mitigation of damages, and 
the mitigation can only be the value of the property 
when it is returned. 

3. Plaintiffs cannot recover for injury to or suspension 
of their business gener^dly, or salary of clerks, or store 
rent, as against the Sheritf* and it makes no difference 
that their business was for the time being entirely broken 
up, and permanently injured ; a different rule might pre- 
vail as against the plaintiff in the execution. 

Finally, you will ascertain the plaintiffs' claim as 
follows : 

1st. Give interest on the whole property from the time 
taken till restored. 
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2nd. Add to this the value of any article lost 
3d. Estimate any injury to and depreciation of the 
property whOe in the defendant's hands. To the last 
two items add the interest from the time the property 
was restored to the plain ciffs. 
Verdict for plaintiflFs, $567. 

Williamson <fe Riddle and R P. Spalding for plain- 
tilTs. Hekbiok and Pbentiss & Newtoct for defendant. 



JASON CANFIELD, Trustee, v$. LATHROP, LUDDINGTON, et al. 

[JuET Trial.] 

1. Ab assignment, by a debtor to a trustee, for the benefit of creditors, 
wiU prevail ever a prior mortgage, executed hj the assignor on Ms stock of 
goods, with the understanding by the mortgage and mortgagor, that the 
mortgagor might continue thereafter to deal with the property as his own, 
proTlded the understanding is strictly proved. 

2. A chattel mortgage, if the mortgagor resided in the township of Brook- 
lyn when it was executed, must be deposited in the clerk's office of Brooklyn 
tow^nship although the part of Brooklyn township in which the mortgagor 
resided was also in the city of Cleveland. 

3. if C. knew of the mortgage when he became the assignee of the prop- 
erty he was not a purchaser in good faith, and it was not necessary to the 
validity of the mortgage that it should be deposited in any clerk's or record- 
er's office. 

This was an action brought to recover the value of 
certain property, which one Wells had assigned to plain- 
tiff for the benefit of Wells' creditors generally. • 

On the 15th day of July, 1854, Wells being indebted 
to Lathrop & Luddington in the sum of $1400, executed 
to them a mortgage on his stock of goods, in Brooklyn 
township, being in that part of the city of Cleveland west 
of the rivet. The assignment was made to Canfield on 
the 7th of August, 1854. Canfield took possession under 
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the assigoqient, ^nd the defendants took forcible po£@6S* 
Ijpn of |;h.e property while Canfield so had it in charge, 
fl>n§, §90A ^er the asgig^ment, they claipied tl^e prpp^iiy 
UA^^T l^^e mortgage. I?laintiff clainfied that the nipjrtr 
gage had not been duly recorded, as it ^^s deposited 19 
the County Recorder's office in Cleveland f^wnship and 
city, Wells living in that part of the city of Cleveland in 
Brooklyn township. Plaintiff also claimed that the mort- 
gage was void, because there was an understanding 
between the mortgagor and mortgagees, when the mort- 
gage was executed, that the mortgagor might retain pos- 
session and sell and dispose of the property mortgaged, 
for his own benefit, although there was no such provision 
in the mortgage. 

The Court, per Stai^kweatheb, Judge, chafed the 
jary§ubstantially — 

That the question was, which party had the right to 
t^j? P^9P?rty ; that the plaintiff's claim was by virtue of 
an assignment for the benefit of all the creditors of Wells ; 
and the defendant, by virtue of hii^ cjiattel mprtga^ ; 
t^at whichever parly showed the prior right must suc- 
ceed. 

The mortgage being earlier than the assignment, that 
mugfe prevail, if valid ; that it was good on its/aqe, but 
that p aiijtiff sought to impeach it -7- 1st, beg4u§e uot 
properly recorded; 2nd, because accompanie^d by a^ 
iigyj^ement when it w;as naade, tb^t t^he ^prtgagor might 
remain in possessiop of the property, J^nd s^U'the prop- 
erty for his own benefit, the saine aftei: the naprtgage wa§ 
made as before, 

j^!; ^y J- * *■. • 7'*. 
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• Jason Oaafield, Trnfttee, vt; Lathrop, livadington, el al. 

Ifage waS executed, th'eii it was not properly reoordeff : 
for the Reddrder^s office is in tfie township of CleveVma 
iffiSt it ttiakes no difference that the portion of Hrobllji 
id Whicli Wells resided was a part of the city of Gevelahct. 

But the recording of the mortgage in the wrone oMce 
will not render the mortgage void, if the plaintiff knew 
when the transfer was made to him that such mortgage 
Existed ; for if he did he could not be a! purchaser in 
good &ith ; nor was he a creditor of Wellsl If tfieh 
Canfield had notice of the mortgage, he was not a puf; 
chaser so as to protect him against the mortgage, pro- 
vided the mortgage is good in other respects. 

But if, as plaintiff claimed, there was an agreement 
between Wells and the mortgagees, that he might sell 
and dispose of the property for his own use, after the 
sfoitgAge was made, the same as before, and he remained 
in possession and control of it at the same time, then 
the mortgage was void. There must have been an under^ 
standing that this should be the state of things, not by 
Wells only, but the mortgagees must have had this 
understanding as well as Wells. If the plaintiff fail in 
proving this, the mortgage was valid against the plaintiff, 
if he had notice of it when he took the assignment. 

The jury rendered a verdict for plaintiff, for $2620.40. 

Defendants moved for a new trial, because the verdict 
was against the law, as given to them by the Court ; that 
it was contrary to evidence, and the damages were ex- 
cessive. 

On the hearing on the motion, Hat^nkt, Supreme 
Judge, delivered the opinion of the Court, holding — 

That the case showed the mortgage to have been 
given for an honest debt ; that the charge was that the 
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mortgage was not properly recorded, but that if Canfield 
knew of the mortgage to Lathrop & Luddington when 
he took the assignment, then it was not necessary that 
the mortgage should have been recorded in order to 
make it good, if it was valid otherwise ; that the proof 
was clear that Canfield knew of this mortgage. 

That on the point " that if the goods were left with 
Wells, to be dealt with for his own benefit, after the mort- 
gage, by an understanding between the parties thereto, 
not contained in the deed, the mortgage would be void 
inlaw^' — ^the Court said that as this was going a step 
further than the Supreme Court had gone, though it 
had been held so frequently by District Courts, the party 
setting up this underatandinff to avoid the mortgage 
must be held to strict proof That proof was wanting 
here ; and for both of these reasons a new trial must be 
granted* 

Gbibwold & LooMis for plaintifiT. C. Stetson for 
defendants. 
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JOHN M. ARHSTRONQ, Receiyer of the Canal Bank of ClcTeland, 

JOHN 0. QRAKK IS in tho case of an attachment in favor of the State of 

Ohio TB. said Bank. 

[Tbial bt Jubt.] 

1. An assignment by an Independent Bank, incorporated nnder the Gen« 
eral Banking Law of Ohio, passed February 24, 1845, providing for the pay* 
ment> let, of the circolating notes of the Bank* 3nd, for the payment of the 
other indebtedness ratably, 3d, for payment of the surplus, if any, to tha 
atockholders, is not Toid, although made in the view of general insolvency, 
provided it is not made in contemplation of suspending specie payments on 
ita circulating notes. 

2. If such assignment is made for the purpose of preventing the assets of 
the Bank from going into the hands oi a receiver, to be appointed by the 
State ofllcers,in case it should suspend specie payments, and to keep them 
under the control of persons of its own selection, the assignment is a fraud 
on the law under which the Bank is chartered, and is void. 

3. If the object of the asiigament be to defraud creditors, or if the princi* 
pal object of the assignment be to hinder and delay creditors, it is -void. But 
if the object in view iu making the assignment be lawful, although made 
with the intent to delay creditors so &r as may be necessary to secure the 
object in view, thw assignment is valid. 

4. A transfer by the assignees to the receiver appointed by the State 
officers, after iks act of insolvency contemplated by the statute is committed^ 
of all the assets coming to them by the aiiignment, vests in the receiver 
all interest and rights which the assignees took by the assignment. 

This suit wtfs brought by the plaintiflf in his oflBcial 
capacity of receiver, claiming certain property which 
was attached by the Sheriff of Cuyahoga county, on the 
13th day of November, 1854, in the case of the State 
of Ohio, commenced and prosecuted at the instance of 
H. A. Ackley vs, the Canal Bank of Cleveland. Defend- 
ant admitted the appointment of plaintiff as receiver on 
the 29th day of November, 1854, but claimed that the 
title of defendant related back to the date of tho attach- 
ment, which was prior in time to the appomtment of the 
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plaintiff as receiver of the Bank. Plaintiff admitted the 
fact of the attachment being prior to the plaintiff^s 
appointnient as receiver^ bat offered in evidence — 

Isi An assignment by the Canal Bank, dated Novem- 
her 9kh> 1^64, properly executed, purporting tb bb a 
transfer of all the effects of the Bank to W. J. Gordon, 
I .L Hewitt, and W. H. Huntington. 

2d. A release and transfer by said Huntington of all 
iiiten)ai^ legal and eqaitable^ in the assets of the boink 
derived by said assignment, to E. P. Gaylord, November 
ISth, 1854 

3d. An as»gnment by said Gordon, Gay lord and Hew- 
itt, of all the assets assigned to them by the instruMetlts 
aforesaid, dated December 12th, 1854, to the plaintiff as 
receiver. 

4tb. A further assignment, dated Dea 1411), 1^54^ 
covering the same assets as those in the one last named, 
and more especially such as were claimed by tbepkintiiff 
in this action. 

The execution of these several transfers being sevei^ 
ally proved, the plaintiff^s attorneys offered the same as 
evidence to the jury; but their reception was dbjeeted 
to by by defendant's attorneys^ who claimed that l^e 
plaintiff could not derive title through the fii*st or of th# 
stibseqwnt ones^ wiiich were dependent on the fin^ — 

Ist Because the Canal Bank was an ind^endent 
banking institution, and by the law of February 24th^ 
1846, under which this bank existed, the bill-holder 
tras amply secui'ed by a deposit of stocks of the Stat* 
of Ohio, or the United States, with the Treasurer of 
State; and the assignment by the bank purported to 
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jMilto^arpiwisiMt ki tlm ftnfr piM0 ibv the! lRii4i»NMf in 
pnKMM^ to oner orocMMiiL 

29. B«cMse by dfHi. 41 tH^ iktv^ baf pi'ei^eiiBfetf bb^'d 
reemi^if of an insolvent lUdk c^tiM WtpptMeS, tfiftt 
the L^latare had devolved iSir ddty tk^c^fi tiBief Sbei^- 
tujf'^ Treamrto and Atidi«tyr <ft Stet«, afi^ thtf this 
aa^gmaent by tlie bank wasi a fraud m iSIM' hfrf AiSd 
void — that it was a contrivance to appoiift itl»' difh 
assignees to evade the statute. 

3d. The release to Gaylord by Huntitgton was 
(Ejected to because Htmtingtoh could not divert him- 
self of 1^ trust, and Gaylord could not take it ift tMa 
manner ; it must be by order of Court, &c. 

4th. That the conreyances by the assignees to tie 
plaintiff could not co nvey anything to him aS refciivier. 

Plaintiff's attorneys maintained that the assignment 
was not in fraud of the statute, but in pursuance of it ; 
that although it was in contemplation of insolvency, as 
applied to individuals, yet it was not in contemplation 
of the insolvency named in the statute, which was ar ikii" 
ure to redeem ita circulating notes in specie. 



f .'"' 



The Court, Footb, Judge, presiding, overruleid' the 
defendant's objections, for reasons appearibg in the chiarge 
to the jury. 

The plaintiff then offered testimony, showing that at the 
time of the assignment by the bank, the whole possession 
and control of its assets were transferred to the assignees, 
and that subsequently they, and at the time of their 
assignment to the plaintiff, transferred to him the same 

QS^iBt^ 
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The defendant's attorneys then offered testimony for 
the purpose of impeaching the assignment by the bank, 
for yaiious reasons ; and the plaintiff offered testimony 
for the purpose of sustaining it — all which will appear 
in the charge of the Court. 

The defendant's attorneys interposed other objections 
to a recovery by the plaintiff which will also appear in 
the charge. 

FooTB, Judge, charged the jury as follows : 

This action is brought to determine the right of pos- 
session of the property in question, which was and per- 
haps still is the property of the Canal Bank. There is 
no question but that on the 9th day of November, 1854,, 
the property in controversy belonged to the bank ; nor 
that on that day an assignment was made to trustees, 
who accepted the trust ; nor that one of these trustees 
released to E. F. Gaylord, who also accepted the trust 
and entered upon its performance. The assignment pro- 
vided for the application of the assets of the bank, after 
the same should be converted into money, in the first 
place to the payment of the circulating notes of the 
Bank, and then to the payment of the other indebted- 
ness of the bank ratably, and the surplus, if any, to be 
paid to the stockholders of the bank. 

There is no controversy that d-fterwards, and on the 
13 th day of November, the property in question was 
attached by the Sheriff, in the action of the State of 
Ohio against the bank ; that the defendant was appointed 
receiver of the property so attached. 

It is not controverted that on the 29th day of Novem- 
ber, 1854, the plaintiff was duly appointed receiver of 
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the bank, it having committed the act of insolvency con- 
templated by the statute, after the assignment of the 
9th of November had been made. 

After the plaintiff's appointment of receiver, the trus- 
tees under the assignment by the bank, conveyed to the 
plaintiff as such receiver, who caused himself to be 
made a party defendant in said action of the State of 
Ohio against said bank, and a judgment was rendered 
against said bank in said action, at a term of the Court 
of Common Pleas, 1855- 

The defendant claims that the judgment in favor of 
the State of Ohio against the bank is a bar to the claim 
set up by the plaintiff in the suit ; that judgment deter- 
mined conclusively the amount of the bank's indebted- 
ness to the State of Ohio, and the receiver of the bank 
as well as the bank itself, is bound' by it; but that 
judgment determined nothing as to the right of the 
plaintiff as receiver to the possession of tho property 
in question, and cannot operate to prevent him from 
recovering in the action. 

The defendant further claims that the plaintiff cannot 
recover for the reason that the assignment by the bank 
to trustees is void on its face. We cannot say that this 
assignment is void on its face, and the conveyances to the 
plaintiff are sufficient to vest in him, in his official capa- 
city, all that the assignees of the bank took, by the 
assignment to them, and if there is nothing else in the 
case to prevent it, the /plaintiff must recover. If the 
plaintiff has no rights by virtue of these transfers, then 
clearly he cannot succeed, as the attachment under which 
the defendant claims is prior to the appointment of the 
plaintiff as receiver^ and we are brought to this question : 
Whether the conveyance by the bank to trustees on the 



ti jpisTRioT cotyftfr, €^A'^ 6Qk county, 

^^Ti»M a iHflhing dot ap^»^ dti iti^d^, vdid al 
i^inst the ci*editors of 1^ b^K; 

a miAnieS by tfaB^ d^vid^ti^' «iat tbfe difctfoS^t^oes 
tfliael i^^Krtvf as Iliads, and 1}i6 object dt the si^gQ' 
iferi^ i^M» it utterly void. 

R£9 safd: If was made in contemplation of commit^ 
W^ aW act of idM^bncy, and, therefore, a fraud lipon 
iH9 statute s^d an evasion of its provisions. 

The 4l8t section of the General Banking LaW of Feb. 
24tlf, 1845, and uifdef which the Ctoal Bank e^ted, 
pbvid^^ tlifaf, when it shall be made to appear to the 
TriBftshrfei?, Secretary, and Auditor of State, or a mjijority 
oV'tlrem, that an independent banking company has dbm- 
mltted an aSftt of insolvency by refusing to redeem its 
cif^Miig' note!sl, oii demand, in gold or silver, dutiDg 
Mh^Ug hdurs, then said Treasurer, Secretary and Audi- 
totj ot a majortty of them, shaD appoint a receiver of 
tM ei!&(^s of siieh bank. 

And we instruct you upon this point, that if the assign- 
ifi^by the bank was made in contemplation of the com- 
liiiSadii t)f an act of insolvency, it is void. Or if the bank; 
withotffc any positive intention at the' time to commit an 
afet' of ' inSWvcfjicy, regal^ded' it as soiii^thitig which must 
xl8Beyafflyyfw6dld probably hip^en, and made the a^^ign- 
i^nt* with^thb inteiit; in case it should happeti, to prev<ent 
i^-aSiefe ffoiii'goinig into the hands of a receiver to be ap- 
piintfed by tife- State officers, and to' keep theni under ih6 
cotitrolof persoTiis'of it^owh selection, the assignment is a 
fiS^ifl}o(n4;helaW, and is v6idi But; the act of insolvency 
cffntJte^lbidi in order to produce this effect, must be Me 
dlli^iSS^{6Ti6i in tHb stiEitute, that is, a refusal on the 
ipSl^of tif^bdiilif to' redeem its ciicutatiag notes, as 
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required by the stfttute. <^iid if j;^^ ^xpffifij» ^ o^ 
cer9 of the baojc, at th^ time of the a^sigiu^e^ TfSKf^^ 
the bank i|s in an insolvent co^ditipn^ b,^t d^ p^ |^ 
template the commission pf a,n a^t of insoiygifjpjf l^ 
auspenjding spepie payments, 9s Aepe^^arUy or pjrpt>^% Jj^ 
happen, then there is nothing in this phjectipfli tf( jffv^ic 
date the assignQient 

The defendant further insists. th^t tb.e ^i^W.f^t Tf^ 
jn^d^ with the intent to hinder ai^ di^lay tH^p f^^jtgqf 
of the bank, and is for that reason Yoid. 

We haye ^ statqtp wjiioh provides that aU ^^^yaf^ces 
made vfith the injtent to defraud cre^j^ ^11 ^e Tftn^ 
To bring a 0990 within tbe provisions of t^ig f t^tfij^} it i(( 
not necessary that there should be ^ intention to, ^^ 
any creditor out <^ his debt or any pcuiioiji pf it. It Jft 
sufficient if the principal object and purpose of thp pwtie^ 
to the conveyance be to hinder and delfiy the ereditpis 
of the grantor in the collection of their debts- An iutci^r 
tion to ddat/ creditors is not the sau^e thing as 1^ inientig9 
to defraud creditor;. 4 conveyance mad^ w^ V^l^ 
to defraud creditprs, is ab^lutely and unqualifiedly vfti^. 
And a conveyance niade. with intent to df^. cre4^^)f| ip 
also void, provided the principal inducei^ept ^^ t]^ 
making of the conveyi^nce be to delay creditors. B^ 
if the principal motive to thp conveyance ^, thj> a(^f^- 
plishment of some oth^ object, in itoelf l^^v^ful a^ 
proper, as to pay off one c^editoi* in ppefef^^nxsp ^ f^ 
other, or to make an equitable distrii^ptioA of ]^|:pp^rty 
among all the creditors of the grantor, the conveyance 
is valid, although made with the intent ta dday creators 
so &r as may be necessiury to secure the object ia ifiLew- 
In such a case the delay to creditors is incidental to. the 
conveyance, and follows as a necessaiy consequence from 
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the exercise by the parties of their right to effect the 
principal object of it. The Canal Bank of Cleveland, so 
long as it did net contemplate the commission of an act 
of insolvency^ had a right to convey its property to one 
creditor in preference to another in payment of a debt, 
and to convey its property to trustees in trust for the 
payment of its debts, and the delay to creditors inci- 
dent thereto or resulting necessarily therefrom, whether 
intended or not, would not affect the validity of the con- 
veyance. 

If, then, the assignment in question was made by the 
bank in good faith, for the purposes expressed on it« 
fece, with no intent further to delay creditors than would 
be necessary in carrying out its provisions in a proper 
manner, it is not void, as being made with intent to delay 
creditors. But if it was made as a mere temporary ar- 
rangement, to be carried into effect or not, as the bank 
should direct, or if the principal object of making it wag 
to delay or embarrass the creditors of the bank as a 
means of obtaining terms from them which would ena« 
ble the bank to continue its business, or of making sale of 
its charter, or in any other way of benefitting the bank, and 
the bank did not in fact under and pursuant to the assign- 
ment make an absolute and unqusdified surrender of the 
property embraced in it for the purposes therein 
expressed, without reservation, condition or limitation, 
then the assignment is void. 

Verdict for plaintiff. 

8. J. Andbbws and Mason & Esxep for plaintiff. 
Spalding & Pabsons, J. Adams, and S. B. Fbentiss, for 
defendant 
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WILLIAM S. WIOKHAM A WILLIAM S. GOSHAM, 

vt. 
MOSES DILLON. 

1. A jud^ent obtained in the absence of defendant and his counsel, 
when the counsel was preyented from attending the trial by sickness, will 
be set aside on motion, and a new trial granted. 

3. An assignment made by G., a citizen of Virginia, of porsonal property 
situated in Ohio, to assignees, for the benefit of G.'s credit(»B> the assignees 
also being citizens of Virginia, is a contract made in and to hp governed by 
the laws of Virginia. 

3. When sucb assignment stipulates — 1st, for the payment of the expenses 
of the execution of the trust — fid, for the distribution of the proceeds to such 
creditors as within six months shall come in and assent to the terms of the 
assignment, by aubseribing a release of the assignor from any claim for any 
balance remaining due such creditors after receiving their dividend under 
the assignment — 3d, for excluding from benefit under the assignment any 
creditor who may issue legal process either against the goods or body of the 
assignor— 4th, that the residue shall be distributed among such creditors 
as i^llnot within six months release the assignor from all liability— 5th, that 
the surplus, if any, be paid to the assignor-«-it is valid by the laws of Vir- 
ginia, and will be sustained in this Stato, when the transaction ii not fraud- 
ulent in fact. 

4. Placing property in the hands of trustees for the benefit of creditors, 
negatives tiie idea of fraud. 

OPINION OP JUDGE WILLSON. 

* This is a motion to set aside the judgment obtained 
by the plaintiflSs at the July Term, 1855, and for a new 
trial 
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Two causes are assigned in support of it The first 
isj that <^ ca^ w£)8 tm^'P ^ ^^^i¥3i^ Q^ tl» defend- 
ant and^ his counsel^ and that said oounsel were unavoid- 
ably absent through sickness. Second, that the verdict 
is ag^difiBt ibe evMeiicft. - • . . ' . 

The Court wOuld^gfani |i)iS|ampjbif^ii without hesitation 
on the first cause assigned. But as all the evidence in 
the case is in writing, we are asked by counsel on. both 
mdas, tA i^e^view it, and ^ant or owrrule Hi^ motioii as 
the law and the testimony shall appeal" iti'^th^e examina- 
tion of the case on its mauts. 

The action is in troviei;, brought hy the' plaintifis, (as 
assignees and trustees of A^arx Graff, of Virginia,) to 
recover the value of tw.eaty boxes of dry goods. The 
defe]j4^nt dalissk to hold tliese goods aa Sheriff by virtue 
of a writ of foreign attachment, issped by the Oburfc of 
Common Pleas of Jeffer^^on county, Ohk^ apinst Marx 
SraS> at the suit of Martin Lewis & Co. 

From tfte evidence on file, it appears that i» the $^|ira- 
mer of 1851, Mam Graff, a resident meit^iant of Wheel- 
log, l^a^ becpme largely indebted to eastern creditors for 
goods and mei^andise. Of tliese goods, on ihdf arai^ 
at Wheeling, (nnd before bfiiug unpacked,), in August, 
18i3l, he sold to Raphael M^^^^son twentyHse^ea boxes, 
fi^ |j3,006, and took his not? for the ^^ount JSTyerson 
ij^FPed tha goods ftom Whoding to SteuheaviBe, in the 
Slate of Ohio, and on the 2d of September placed them x 

in6.tor^ wit^ 4.IeMiid«r Q^j^jie, mA took from him a 
warehouse receipt fdr- the same. The goods remained 
in Doyle's, wiotebouoe until tiie Idtk <^ November, at 
^ls^}k im9 ti^> ^ladntif Wiildia«ii toafe iK)Mei6»»i of 
tUMQI i» imb3» of s^.ix$drefai)iysA reoeipt^a^ writt^ 
order of that date from Myerson to Doyle, for the dftliy* 
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ery of the property to the plaintifiFs. This order and 
the warehouse receipt were taken by the plaintiflfs, as 
assignees of Graff, in discharge of Myerson's note of 
$8,000. 

On the 21st of November, while the plaintiffs were in 
the act of transhipping these goods at Steubenville, the 
defendant Dillon, acting as Sheriff of Jefferson county, 
seized and took into his own possession twenty of said 
boxes of goods, under and by virtue of the attachment 
process of Martin Lewis & Co. aforesaid. 

The plaintiflfe claim title to the goods in question from 
Graff, who, on the 19th of November, 1851, executed 
and delivered to them at Wheeling in the State of Vir- 
ginia, a deed of trust of all his property for the benefit 
of his creditors, without any reservation whatever in 
restriction of title. The trust deed was duly acknow- 
ledged and recorded on the day of its execution and 
delivery, and the conveyance in all respects as to form 
was made in accordance with the laws of Viiginia. 

This deed of trust provides, that the trustees shall 
sell the property as may seem proper in their discretion, 
on credit or for cash. They shall first pay the costs 
which accrue in the execution of the trust. " They 
shall disburse the residue in payment and satisfaction, 
pro rataj of all other just debts due or to become due 
from the said Marx Graff to any creditor or creditors, 
who shall, within six months from the date of this deed, 
assent to the terms thereof by subscribing a release to 
be appended thereto, whereby the said creditor or cred- 
itors shall, in consideration of his or their claim or debt 
coming in for participation of the said balance pro rata^ 
discharge and forever release and acquit the said Marx 

6 
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Graff and his representatives from all responsibility for 
any portion, if any, of such debt, claim or demand ar re- 
mains unpaid in the pro rata distribution of said balance, 
— ^excepting, however, expressly from all benefit under 
the operation of this deed, any creditor or creditors who 
may within that period issue any legal process against 
the goods of the said Marx Graff, or against his person ; 
and the residue of said fund, if any remain, shall be 
divided pro rata among those creditors who shall fail and 
refuse to come in and within said six months execute 
and deUver such release ; and the residue, if any, tbey 
shall pay over to the said Marx Graff or his assignees." 

At the time of these transactions, the plaintiff, Myer* 
son and Graff, were all citizens and residents of Virginia, 

and the sales and paper transfer of title to the property 

named, were made in the city of Wheeling. 

Upon this statement of facts, three questions of law 

are presented for our consideration. 

•1st. Is this deed of trust, in construction and effect, 
to be governed by the laws of Virginia, where it was 
made and where the parties to it resided, or is it to be 
governed by the laws of Ohio, where the property is 
found ? 

2d. If the former, is the deed then valid and effectual 
in Virginia for the legal transfer of the property? 

3d. Is there such evidence of fraud on the face of the 
transaction, that will make the transfer void, as to cred- 
itors? 

It is a principle of international law that courts shall 
take notice of and give effect to the title of foreign 
asngnees of an insolvent debtor, whether the insolvent 
made the transfer himself, or the la\Y of the State of his 
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domicil made it for him ; and it is for this rea.son, that 
ttib^ succession to and distribution of personal property 
is regulated by the law of the owner's domicil and not by 
the lex loci m Sitae. This rule is founded, as well in the 
necessity to secure justice by avoiding conflicts of juris- 
diction in matters affecting title, as to promote comity 
among States and nations. 

In the case of Phillips vs. Hunter (2 R Blac. R 402) 
this question came before all the judges of the Exchequer 
Chamber on error from the King's Bench. That high 
court fully sustained the principle as laid down by Lord 
Camden in Joliett vs. Deponthieu, decided in 1769, 
and adopted, as sound law in England, the decision of 
Lord Kenyon in Hunter vs. Potts (4 Term R. 182.) 
This last case established the great doctrine, that the 
title of the foreign assignee of an insolvent debtor's 
estate, under the law of the bankrupt's domicil, was to 
be preferred to the subsequent attachment of the domes- 
tic creditor, made (in that case) in America under the 
law of Rhode Island. And it has been decided over and 
over again by the English courts, that a failing debtor, 
before the actual issuing of the commission of bank- 
ruptcy, might assign his property abroad as absolutely 
as if it had been in his own tangible possession ; and 
that such assignee was entitled, by operation of law, to 
deal as he might have done with his property. 

The lex domicilii^ in respect to personal property, has 
been adopted by the highest judicial tribunals in the 
United States, and in so doing our courts have broadly 
declared, that in the general disposition by the owner 
of personal property in one country, it will effect it 
everywhere, because in regard to the owner's control 
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over it, personal property has no locality. The ap- 
plication of this principle impairs no right, but pro- 
motes general justice, and is founded on the mutual re- 
spect, comity and convenience of commercial States and 
communities. Bank U. S. vs. Donnally, 8 Peters R. 
371 ; 4 John. Ch'y R., 460 ; 8 Paige R., 446-519. 

The status or capacity of Graff, therefore, to make the 
deed, and the construction and effect of the deed itself, 
depend on the laws of Virginia. What, then, is the legal 
eflfect of this deed in Virginia ? 

It is urged that the deed is voidy because it is made 
to prefer creditors. 

By tlie 6th Section of the ordinance of convention, 
the State of Virginia adopted the common law of Eng- 
land, and the acts of Parliament of a general nature in 
aid thereof, prior to the 4th year of the reign of James 
the First. That ordinance, which was adopted in 1776, 
is still in force, except in such modifications as have 
been made by the Legislature of the State. It is not pre- 
tended, however, that any such modification has been 
made, affecting the right of a failing debtor to so dis- 
pose of his property, as to make a preference in the pay- 
ment of his creditors. The common law of England de- 
clares that " it is neither immoral or illegal to prefer one 
set of creditors to another." In Num. vs. Wilsmore, 
8 T, R. 528, Lord Kenyon says, "putting the bankrupt 
laws out of the case, a debtor may assign all of hi» 
effects for the benefit of particular creditors." And in 
the case of Small vs. Audley, 2 P. Wms. 427, where an 
assignment was made to a favored creditor, to secure 
money lent by him to a merchant only the day previous 
to the commission of the aqt of bankruptcy, the Court, 
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in deciding the case, said, *^ There may be just reasons 
for a sinking trader to give a preference to one creditor 
before another — ^to one that has been a faithful friend, and 
for a just debt lent him in extremity, when the rest of 
his debts might be due from him as a dealer in trade, 
wherein his creditors may have been gainers ; whereas 
the other may be not only a just debt, but all that such 
creditor has in the world to subsist on ; in such case the 
trader honestly may, nay ought, to give the preference." 
In language equally strong, the same principle was main- 
tained by the Court in Cook vs. Goodfellow, 10 Mod. R. 
489, and so of numerous other English cases. 

Under the ordinance of 1776, the highest judicial 
tribunal of Virginia has adopted the decisions of the 
English common law courts on this question. 

Mr. Justice Carr, in giving the opinion of the Court 
of Appeals in McCullough et al, vs. Somerville, 8 Leigh's 
R. 427, says, "it is unquestionable that a debtor in fail- 
ing circumstances may prefer one creditor or one set of 
creditors to another ; nor is his right to do so at all 
weakened or impugned by the maxim that equality is 
equity. This maxim is justly a favorite one in the 
courts of equity in cases to which it applies ; but cannot 
be permitted to interfere with the right which a debtor 
has to secure this or that creditor or class of creditors in 
preference to others." 

I know this doctrine is repugnant to the legislative 
policy of the State of Ohio. But it is the law of the 
domicil of the parties where the deed was made, and 
that law obtains in giving effect to the deed, and in trans- 
ferring the legal title to the property, unless there is 
something else in the transaction which renders it fraud- 
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ulent in contemplation of law ; and this brings us to the 
only remaining question in the case : Is there such evi- 
dence of fraud in the transaction or on the face of the 
deed^ that will make the transfer void, as to creditors ? 
The original sale of the goods by Graflf to Myerson, 
would doubtless have been declared fraudulent, had the 
goods, while in the hands of Myerson, been seized under 
legal process against Graff by his creditors. The cir- 
cumstances of that sale had all the indicia of an intent 
to defraud creditors. The facts that the goods were 
purchased by Myersoa without examination — and with- 
out being unpacked from the original boxes and sent 
hastily out of the State, would be sufficient to raise a 
legal presumption of fraud in a contest between Myer- 
son and an attaching creditor of Graff. But the assign- 
ment to the plaintiffs by Graff of all his property for the 
benefit of his creditors, on the 19th of November, and 
the subsequent canceling of the $8,000 note, and the 
receipt of the goods therefor by the assignees, placed 
the whole matter upon a footing as if no sale had been 
made to Myerson at all. The goods and property being 
placed in the hands of trustees to pay creditors, nega- 
tives any presumption of intent to defraud creditors. 
If the deed is valid and effectual for the purposes intended 
by it, then the title to the goods was perfected in the 
pkintiflfe, and they were not thereafter subject to legal 
process against the assignor. 

But it is said this deed has the evidence of fraud on 
the face of it, inasmuch as it demands a general release 
of the whole debt of each of the creditors, upon the pay- 
ment of a part. 

If Graff gave up all his property, and in doing so had 
a right to pay one in exclusion of others, with what pro- 
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priety can he be charged with frauds because he pre- 
ferred those who should relinquish all claim upon his 
future earnings ? To set aside this deed as fraudulent^ 
because in its provisions those creditors are preferred 
who accept its terms, is really to deny the right to prefer 
at all ; and this right, we have seen, is clearly established 
in Virginia. Where the failing debtor has assigned all 
of his property for the benefit of his creditors, and where 
there is no concealment, it is in accordance with the cur- 
rent authority of all the English cases, that such compro- 
mises are just and lawful. (Jackson vs. Lomas, 4 Term 
R. 166.) So in Brasher vs. West et al., 7 Peters, 615. 
Chief Justice Marshall in deciding the case, says : 
"Humanity and policy plead so strongly in favor of 
leaving the product of his future labor to the debtor who 
has surrendered all his property, that in every commer- 
cial country, except our own, the principle is established 
by law ; and this furnishes a very imposing argument 
against its being a fraud." llie authority of this last 
case was fuUy recognized by the Virginia Court of 
Appeals in Skipwith's Exr's vs. Cunningham, 8 Leigh, 
271, when the court unhesitatingly sustained a deed 
nearly similar in all of its provisions to the one now 
drawn in question before this Court. There the deed 
was made by Richard M. Cunningham to Brodnax and 
Osbom, by which Cunningham, a failing debtor, con- 
veyed all of his property (excepting notes to the amount 
of $300, which he retained to pay honorary debts,) in 
trust for the benefit of his creditors. By the terms of 
the deed, the trustees were in their discretion to sell the 
property for cash, or on credit, and out of the proceeds 
to pay first the expenses of the trust, and then to pay 
and satisfy all the claims specifically enumerated, as 
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debts of superior honorary obligation, and disburse the 
residue in the payment j!?ro rata of all the just debts due 
from said Cunningham to any other creditor or creditors 
who should, within four months after the date of the 
deed, assent to the terms thereof, by subscribing a re- 
lease to be appended thereto, whereby the said creditor 
or creditors should in consideration of his or their claim or 
debt coming in for participation of the said balance, ^ro 
rata^ discharge and forever acquit the said Cunningham, 
his heirs and administrators, from all responsibility for 
any portion (if any) of such debt or claim as might 
remain unpaid in the pro rata distribution of the said 
balance — excepting^ however, from all benefit under the 
operation of the deed, any creditor or creditors,' who 
might within that period issue any writ of capias ad sat- 
isfaciendum against the body, or writ oi fieri facias against 
the goods, or other process of execution against the 
lands of said Cunningham, &c. 

The deed of Cunningham was sustained in every par- 
ticular by the Virginia Court of Appeals. 

It is not a little singular, but so it is, that the deed 
from Graff to his trustees, in purpose and termsy is almost 
in haec verla^ with that of Cunningham to his trustees. 
Hence the facts in the case before us are substantially res 
adjudicatae. 

We therefore hold that the legal title of all Graff's 
property became vested in the plaintiffs by virtue of the 
deed which is in evidence, and that such title was a bar- 
rier against any process at law against the property. 
The motion for a new trial is overruled. 

D. Peck for plaintiffs. Stanton & McCook ibr 
defendants. 
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CLEVELAND & MAHONING RAIL ROAD COMPANY, 

JOHNSON A PERKINS. 
[Error.] 

The Probate Court hsBJurUdiction to settle the rights of parties to mo&ej 
paid into said Coart, in cases where proceedings haye been had in the Pro- 
bate Coart for the appropriation of lands by a Rail Road Company. 

This was a case originally instituted in the Probate 
Court, for the purppse of appropriating lands. The 
lands were appropriated, the damages were assessed by a 
jury, and the money paid into the Probate Court of said 
county. It appeared that Jacob Perkins, a defendant, 
claimed an equitable interest in some of the land appro- 
priated, and he filed a motion in the Probate jCourt to 
have the portion to which he claimed himself as equita- 
bly entitled, awarded to him. It was claimed by John- 
son, the other defendant, that the Probate Court had no 
jurisdiction to settle the interests of the parties to this 
fund, and asked the Court to dismiss the motion of Per- 
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kins for want of jurisdiction, which the Probate Court 
did. The counsel of Perkins therefore excepted, and 
by petition in error brought the proceedings into this 
Court to reverse the proceedings of the Probate Court 
in dismissing the motion of Perkins. 

On the hearing in the Common Pleas, Foote, Judge, 
held — 

That if the Probate Court had no jurisdiction to settle 
the rights of these parties and distribute this money, 
then the Probate Judge must become a party litigant to 
a proceeding in this Court for the distribution. That the 
Legislature did not so intend when the law was passed ; 
but it was intended in this, as in other cases where money 
is paid into Court, that the Court into which money was 
paid should have the final disposition of it ; that it will 
not be going too far in saying that the Court having 
jurisdiction of the matter of ascertaining by jury the 
damages to be awarded for the appropriation of the land, 
and of receiving the amount of such damages, shall like 
other Courts have full control over the money paid into it 
in such cases. It therefore follows that the Probate Court 
had jurisdiction to settle the rights of the parties to the 
fund in question, and to distribute the fund according to 
its finding. The judgment of the Probate Court that it 
had not such jurisdiction, is therefore reversed. 

Backus & Noble for Perkins. Bolton, Kelly & 
Griswold for Johnson. 
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ABNER STONE v«. ERASTUS SMITH. 

[PBOOBSDnrcM ni AID OF Exsounoir.] 

Under aeetion 459 of the Code, in a proceeding^ in aid of exeention, nothing 
farther can be done than examine the judgment debtor. No farther order 
can be made when it appears a third person has a claim on the property 
songht to be snbjected; his right can onlj be affected by a trial bj a court 
or jury in the ordinary vay. 

The plaintiff asked an order on defendant, to pay into 
Coarty or into the hands of a receiver, a certain claim 
which he held in his possession, to be collected, and the 
proceeds appUed on the plaintiff's judgment against de- 
fendant. 

This was a proceeding under sec. 459, and no one was 
made party but said Smith. It appeared by examina- 
tion of the defendant, that he was indebted to some per- 
son, and to secure him he had appropriated the claim 
sought to be subjected to secure such indebtedness, but 
that this appropriation was without the knowledge of the 
one to whom he was indebted. 

Starkweather, Judge, hdd — 

1. That a proceeding under sec. 459, could go no fur- 
ther than the examination of the judgment debtor ; that 
no order could then be made, and when the examination 
was concluded the object of the section was accomplished 
and the proceeding must be dismissed ; that the object 
was a disclosure as to his property, all of which had been 
obtained. 

2. That it appearing from the examination of Smith, 
that some other person had, or might have an interest 
in the claim sought to be subjected, this Court would 
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not in this summary manner pass upon the rights of the 
parties^ but another proceeding must be instituted to set- 
tle such right 

That the party claiming property had a right to his 
day in court and to a trial by jury. 

Motion of plaintiff denied. Proceedings dismissed. 



FARMERS' BANK OF RIPLEY w. H. D. WILLIAMS. 

1. The discount of a draft drawn in Ohio oa a bank in New York city, 
"acceptance waiyed/' having ninety-five days to mn> and discounted by a 
branch of the State Bank of Ohio, is not usurious because the branch bank 
reserved interest at the rate of 6 per cent, per annum, without allowing for 
the difference in sight exchange (which was ^ per cent.) between the place 
where discounted and the city of New York, without it is made to appear 
that this species of paper discounted is worth more than par. 

% Such transaction must be governed by the 61st section of the law of 
Ohio, passed February 24, 1845, to incorporate the State Bank, <fec., and not 
by sec. 4 of the act of 1850, (Swan's Statutes, 1854, page 106.) 

3. If at the time of the discount the draft was worth more than par, it 
would tend strongly to show the transaction usurious. 

FooTE, Judge, delivered the opinion : — 

This was a sait on a draft drawn by the Canal Bank 
of Cleveland, to the order of defendant, and by him in- 
dorsed, for |2,500, on the Continental Bank, New York, 
" acceptance waived," dated August 15, 1854, and hav- 
ing ninety-five days to run. Plaintiff discounted this 
draft, reserving interest at the rate of 6 per cent, per 
annum, and allowing nothing for the difference in ex- 
change between Ripley, Ohio, and New York City, which 
was on sight drafts three-fourths of one per cent at the 
time the discount was made, and one per cent, and over 
when the draft matured. 
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Defendant claims that he is exonerated from the pay* 
ment of this draft, because no allowance was made in 
the discount for the exchange or premium, which, added 
to the interest deducted by the bank on the discount of 
the draft, will make the transaction usurious under the 
61st section of the act passed February 24, 1845, for 
the " incorporation of the State Bank of Ohio," ifec, un- 
der which act the plaintiff was organized. This 61&t 
section prohibits the taking of more than at the rate of 
six per cent per annum in the discount of paper. It 
then provides as follows : " But the purchase, discount 
or sale of a bill of exchange payable at another place than 
the place of such purchase, discount or sale, at the cur- 
rent discount or premium, shall not be considered as a 
taking, reserving or receiving interest, provided no agree- 
ment or understanding shall be made that the same shall 
be paid at any other place than that at which it is made 
payable." 

Plaintiff says it was authorized to take interest as it 
did, without allowing for this premium, by the 4th sec- 
tion of " An act to restrain banks from taking usury," 
passed March 19, 1850, (Swan's Statutes, 1854, p. 106.) 
Also because this draft was not worth more than par. 
This 4th section restrains the bank from receiving or 
reserving any sum as interest on any paper payable out of 
this State, greater when added to the current rate of ex- 
change or premium in such paper will make the sum re- 
ceived as discount or interest than at the rate of twelve 
per cent, per annum. 

This is not an enabling act, but is merely restraining, 
and does not conflict with any oth^r positive provision of 
this or other acts in relation to the subject of taking usu- 
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ry by banks, and we must look to other provisions, and 
see what rights are conferred by them. 

By the 61st section above referred to, it will be -^^^n 
if more than the prescribed rate of interest is'Jreceived, it 
works a forfeiture of the whole debt. 

By the act of February 24, 1848, (Swan's Statutes, 
1854, page 104, sec. 4,) this forfeiture could be estab- 
lished only by an action in the name of the person or 
persons from whom the illegal interest had been received, 
and the amount when recovered was to go to the use of 
common schools. 

This last provision has been repealed by the Ist sec* 
tion of the act of 1850 aforesaid, and by such repeal 
the said 61st section has been reinstated, and stands 
precisely as it did originally. 

This has been so held in case of the Preble County 
Bank vs. Russell etal., (Ohio State Reports, 313.) 

This case, then, is to be governed by the 61st section 
of the law *•' incorporating the State Bank of Ohio," &c. 

The question then is — ^0-9 by that section mury hem 
taken in this case ? 

To solve this question, it will be necessary to answer 
another. Is the discounting of this kind of paper with- 
out allowing the premium of 3-4 per cent., which was the 
premium at Ripley on sight exchange on New York at 
the date of this discount, usurious ? 

There would be but little difficulty to find that usury 
had been taken if this was an ordinary thirty day draft 
on New York, and the premium was 1 per cent on it, and 
it had been discounted and interest reserved at the rate 
of 6 per cent, per annum, and no allowance made for the 
premium. But this is not that kind of paper. It is 
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payable 95 days after its date, " acceptance waived," and 
it should be shown that this kind of paper had a market 
val"^ above par when and where it was discounted. This 
has not been shown here. It not so appearing, the plain- 
tiff is entitled to recover. If it were proved that this 
paper was above par where it was discounted, it would 
tend strongly to show that the bank meant to take more 
than six per cent, interest in discounting it. No such 
proof, however, appears. 
Judgment for plaintiff. 

Peentiss, Prentiss & Newton, for plaintiff. 
Bishop, Backus & Noble, for defendant. 
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Charles Butler et al vs. Henry B. Curtis et al. Bill of 
Beview, from Lucas county. 

J. R. Swan, J., delivered the opinion of the Court. Held — 

That the vendee of a judgment debtor, who has not paid the 
purchase money, but has received a conveyance from the judgment 
debtor, cannot sustain a bill to quiet his title as against a pur- 
chaser of the land under a judgment rendered after the contract 
of sale, unless he has paid or brings into Court the purchase 
money. 

Bartlet, J., dissented. 

John Doe ex dem. Aten vs, Daniul Stewart. Error, from 
Athens county. 

J. p.. Swan, J., held — 

That a description upon a duplicate, and a sale for taxes of a 
tract of land as one hundred and fifteen acres, part of sec. 36, N. 
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W. corner, is defective, unless ' the one hundred and -fifteen acres 
were situate in the N. W. corner of the section, and in a square 
form. 
Judgment below affirmed. 

The State of Ohio, on the relation of the Prosecuting Attor- 
ney of Sandusky county, vs. Ralph P. Buckland, Ebenezeb 
Lane, and others. Information. ^ 

Bartley, J., held — 

1. That a Judge of the Common Pleas has the authority in the 
exercise of chamber powers as a member of the District Court of 
any county of the proper district, to grant leave ''to file an Infor- 
mation in the nature of a quo warranto, in the District Court. 

2. That the authority of the Prosecuting Attorney of any 
county to file an Information in the nature of a quo warranto, given 
by the statute relating to informations in the nature of quo war- 
ranto, passed March IT, 1838, is not repealed or superseded by 
any provision of the act prescribing the duties of the Attorney 
General, parssed May 1, 1852. 

3. That where such Information charges the defendants as an 
association of persons, with usurping or illegally exercising a 
franchise, and assuming to act as a corporation, without sufficient 
authority of law, for the fraudulent purpose of enabling another 
or a legally constituted corporation to evade an injunction of the 
Supreme Court restraining it from doing an act unwarranted by 
law and in violation of its corporate powers, the District Court 
may have jurisdiction of the case, if it appear that the principal 
office of the association, or the office of the president thereof, be 
within the county. 

Motion to quash the Information overruled, and cause remanded. 
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XoTK BY THE Editor. — It wiU be observed t'lat this number eontains 
a great variety of cases, and those applicable to the every day bosiness of 
life. It has been my object especially to select such cases for publication. 
If my time were not so occapied as to preclade me from it, I should enter 
at once upon the publication of this work monthly, as I have matter enough 
on hand for several numbers in advance. My public duties and my private 
affiiirs, however, will not permit me to enter into the business of publishi^ 
and circulating a work of this description. Another number may be expect- 
ed in a short time ; but the subsequent numbers will be issued at irregular 
periods. J. P. BISHOP. 

Clbvbland, February, 1857. 
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